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BY MR. BLOCH:

believe you were identified earlier•

Q

Mr. Cherry,

A

Yes sir.

Q

You are Chief of Pol ice now?

A

Yes sir.

Q

Now, at the time of your arrest of James Brazier on

April 20, 1958, how old were you?
A

I was 31 years old.

Q

And how tall are you?

A

5 ft. 9,

Q

How much did youwelgh at that time?

A

I weighed approximately 175 to -80 pounds.

Q

You've been in the courtroom all during the week

8~

or 9.

since this trial has been going on, haven't you?
A

Yes sir.

Q

Did you hear a colored man named Will Roberts, 1

think his name was?

--

~·

~-~------'---...---

A

Yes sir.

Q

Testify about your having made a visit to him?

A

Yes sir.

Q

Will you state to the Court and jury just what that

A

1 went after - it v1as a coup 1e of weeks or longer

was?
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after this incident; and in making an investigation, there

had been several stories in the papers, different conclusions
and write-ups and slanderous remarks; and I went to the
genera 1 area MR.

HOLLO~/ELL:

If it please the Court, I object

to the "slanderous remarks", Your Honor, as a conclusion.
THE COURT:

v/ell, I think he can -were they

about you?
The Witness:

Yes sir.

THE COURT:

l think he's entitled to put his

estimate on them.
A

The

\~itness:

And I went to the general area of

this incident and checked in the neighborhood with any one
that

thought may have witnessed this incident on that

Sunday afternoon; and at the time I went to Bill Roberts,
he stated to me on his front porch that he did not know
anything about it at all; that he saw nothing, and could
not give me a statement on it.

And I told him, I said

"Now, Bi 11, if you are afraid of anything whatsoever, of
anyone in the neighborhood, you can forget about that, and
if you know anything, let me know."
Q

I s that a 11 ?

A

That's all.

Q

There's been a book referred to several times in

evidence,which was identified on October 10, 1962 at the time

'····'-'

'

'
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of the taking of the depositions, identified by Mr. Joiner
as Plaintiff's, with ·a circle around it, "2" "CJJr, 10-10-62'',
what do you ca 11 that book?
A

That is the jail log that the City used to keep a

record of prisoners that were locked up in the county jai 1
at Dawson, Georgia.
Q

Was that book produced at that hearing of October

10, 1962, at the request of counsel for the Plaintiff?
A

Yes sir, it was.

Q

Without going into what's on these cards at al 1

unti 1 I ask you about them specifically, are these records is this card a record of the Dawson Police Department?
A

Yes sir, that is record of the arrest and-

Q

Wait just a minute, is it a record of the Dawson

Police Department?

11

A

Yes sir.

Q

As to whom, as to what individual?

A

As to James Brazier.

Q

Now, I show you on that card in the left-hand corner

4-20-58, threatening an officer and resisting arrest"; and

then written over in the right-hand side ''deceased": whose
handwriting is that?
A

That appears to be Mr. - it appears to be Mr. Lee's

handwriting.

Q

couldn't swear to that.

Well, that is the incident about which this case

Cherry - direct
is, is it?
A

Yes sir.

Q

Now, immediately above that, on the 1 ine above it,

is "11-2-57 DUI and speeding''?
A

Yes sir.

Q

Now, on this jai I -what do you call this book"

A

Log.

Q

Jail log, on page 84 -MR. HOLLOWELL:

a moment?

Mr. Bloch, may I interrupt you just

Your Honor, I presume that the objection

relative to any other arrests that was made yesterday
is still continuing without the necessity of counsel to
make an individual objection each time?
THE COURT:
MR, BLOCH:

Yes, that's true.
so understood it as continuing

throughout the trial.
----~Q

show you on the third line of this jail log on

page 84, in the first column is "11-2-57''?
A

Yes sir.

Q

And then, in the co 1umn named i s ''James Brazier"?

A

Yes s i r.

Q

And then in the column "Charge, DUl and speeding"?

A

Yes s i r.

Q

And then in the_co 1umn_"Off i cers,

A

That would be for Cherry and Will lams.

c & W":

, ,___
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Q

THE COURT:

Now, what was that date?

MR. BLOCH:

November 2, '57.

Then, over on page 85, on the third 1 i ne, opposite
just read to you, under the column "days" is 112 I?

what
A

Yes sIr.

Q

Under the column "keys" is

A

Yes s i r.

Q

And under the column "Date out" is "11-3-57"?

A

Yes s i r.

Q

What does this "days

A

nat means that we owed the County for two days

- 21l

jl

2'1?

mean?

j a i 1 board.
Q

And what do "keys" mean?

A

It means that- we

o~A•ed

the County for two keys, one

i nand one out.
Q

Is that what they call "turn-keys''?

A

Yes sir.

Q

And then "date out" "November 3, '57"?

A

That was the day he was taken out of jail.

Q

And he got out the day after he got in?

A

Yes sir.

Q

Do you happen to remember what day of the week,
r 2, 1957 was?
~est

A

The

Q

On a Saturday?

--

I remember, it was on Saturday.
- -

-

---

~-,--
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A

Yes s i r.

Q

And he got out on Sunday?

A

Yes s i r.

Q

Now, going back to the card

"]1~2-57,

DUI and

speeding'', now coming over in that last column under
"remarks, $150 CB"?
A

Cash bond, $150 cash bond posted.

Q

Well, does that indicate then, those records

indicate- well, I had better start over- What do those
records indicate?
A

That indicates that he posted a cash bond before

the Mayor's Court on Monday Morning at 9 o'clock.

Q

And got out?

A

Yes sir.

Q

Although Monday Morning would have been November 4?

A

Yes sir.

Q

Now, do you remember the arrest, do you remember,

aside from the card and the entry on the log, do you remember
the incident of the arrest of him on November 2, 1957?
A

The best I can recall, we got after him on Johnson

Street close to the intersection of Johnson and Main; and
in pursuing him, he went west to Vine Street, made a right
turn; went north on VIne Street until that street dead-ended
at the Terrell County stockyard; made a right turn, went
one block, turned left back on to North Main Street; and we

Cherry
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apprehended him at approximately one mile north of there,
where he came back into North Main Street. And at the time
he was running anywhere from 60 to Born i 1es an hour; and up
untilthe time that he was stopped and placed under arrest,
he had reached speeds exceeding 100- 110 miles an hour.

Q

Was there anybody in the car with him?

A

No sir.

Q

Was he drunk?

A

He was drinking, yes sir; he was under the influence.

Q

On that occasion did you have any trouble with

him in the arrest?

,;(
)
.,,.\ _,

A

No sir.

Q

And he was under the influence?

A

Of intoxicating beverages, yes sir.

Q

Subsequently to that, I show you on the jai 1 log,

o+-.-

on page 86, the top1ine,dae 12-15-57?
A

Yes sir.

Q

"Name, James Brazier"?

A

Yes sir.

Q

Charge - D & D" - v1hat does that mean?

A

Drunk and disorderly.

Q

"Officer"?

A

That should be Hancock.

Q

lind he stayed_in_the_jail 2 days?

A

Yes sir.

Cherry

~

850

direct

Q

And out December 16, '57?

A

Yes sir.

Q

Now, looking at this jai 1, this Dawson pol ice

department record as to him, I don't see any entry there
of that arrest of December 15, '57?

•. (

i

A

No sir.

Q

Why is that?

A

1 couldn't say.

Q

Do you remember anything about that incident?

A

Off-hand, .1 do not.

Q

Did you hear Hattie Brazier's testimony yesterday?

A

Yes sir •

Q

You heard what she said about it?

A

Yes sir, I certainly did.

Q

Prior to April 20, 1958, did you ever have any

I didn't keep that record personally.

:(.__

complaints from Hattie Brazier as to any violent conduct?
A

Yes sir.

Q

Of James Brazier?

A

Yes s i r.

Q

Can you tell how many?

A

No s i r, I cannot.

Q

In connection with this arrest of December 15'

They were numerous.

1957, do you recall any complaint of hers to you or in your
presence with reference to his treatment of her?
A

What date was that?

il

:,· , ..
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Q

That was the December 15, '57 arrest?

A

No sir, I do not off-hand.

I did not see or she

did not talk to me at that time.

Q

Just tel I, as best you can, how many complaints

she made to you and what she said in them?
A

That would be hard -

Q

I'm tal king about her personally no1'1 1 that she

personally made?
A

That would be hard to say as to how many complaints

she has made, because as I've stated, on numerous occasions
she has called us, when she needed pol ice assistance, when
James Brazier had run her away from home and wouldn't let
he-rback in the house; when she would go somewhere else and
have the pol ice called. And I

ha~e

been there if-times when

she called and when I got there, he had ran, and was unable
to be located. And it would be a hard matter to say as to
exactly how many times that has happened.

Q

Well, from the nature of the complaints that

you had had about his conduct, both from her and from others,
what would you state as tohis reputation for peacefulness or
disorder] iness?
A

He had a very bad reputaton for peacefulness ~nd

disorder] iness.
____ Q

Are you in position to state whether that

was accentuated when he was under the influence

Cherry
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A

Yes sir.

Q

Did you ever have any complaints about his conduct

from a man named Vi ck Hammock?
A

Yes sir.

Q

Is he present in court?

A

I believe he is, yes sir.

Q

Did you ever have any complaints about his conduct

from anybody else, who can be named specifically?
A

Off-hand, I cannot name anyone else other than

Hattie B. Brazier.

Q

And Vick Hammock?

A

That's right, yes sir.

Q

Well now, let's come back to April 20, 1958, at

the time you went out to make-the arrest on that occasion,did you ever hit James Brazier?

time?

A

Yes sir, I hit him on that occasion.

Q

Did you hit him with a pistol?

A

No sir,

Q

With what did you hit him?

A

Slap-jack.

Q

Is this a slap-jack here?

A

That is not the slap-jack, no sir.

Q

That is not the slap-jack?

A

No sir.

Q

It differs fromthe slap-jack that you had at that

never hit any one with my pistol.
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A

Yes sir.

It is of a similar pattern but that is

Q

Have you got the one that you had at that time?

A

1 believe we can produce it, if necessary.

Q

Why did you hit him with the slap-jack?

A

Because he hit at Mr. McDonald and knocked his

a 11 •

cap off.

Q

At that time was he drinking?

A

Yes sir.

Q

I mean, did he show evidences of having been

drinking? Was he under the influence?

A

Yes sir.

Q

Where, with- respect to you and Officer McDonald

and Brazier, James Brazier, was his wife?
A

She was standing back in the yard.

Q

Did you see anybody else around there on that

occasion?
A

No sir, there was no one there, other than Hattie

Brazier and James and her children.
Q

Did you use any obscene, profane or vi 1e language

toward him?
A
. <,

Q

No sir.
After you arrested him, you and Officer Hancock

--

--

arrested him and you took him to jail, in what cell did you

'- ._,
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put him?
A

~leputhiminCell#2.

twouldliketomakea

statement, Mr. Bloch, before 1ve get to that, if it is

per~

missible.
Q

Go ahead, if it pertains to this incident?

A

Something that was said, a statement that was made

at the time of this incident by Hattie Belle Brazier. She
made the statement at that time of his arrest, she said
"James, why don't you go on and behave yourself"?

~-

Q

Was that before you hit him or after you hit him?

A

nat was during the time that we were having

trouble with him.
Q

Do you definitely remember that?

A

Yes sir.

Q

Well now, after you got him to jail, did you put

him over in the east wing?
A

Yes sir.

Q

In cell No.3?

A

No. 2

Q

No, 2. Was he at any time during the night moved

I believe?

from that ce 11?

ce 11?

A

No s i r.

Q

Where was i t that Dr.

A

He first saw him in the office.

Q

~las

~lard

first saw him?
-

that before he had been initially put into the
. ·----
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A

Yes sir.

Q

How did Dr.Ward happen to see him?

A

I called Dr. Ward.

Q

Why did you call Dr. Ward?

A

Because as a usual thing, if we have trouble with

someone and something could happen, we like to have a doctor
or physician to attend them.
Q

You called Dr. Ward without the suggestion of

anyone?

,./

(,\

I

A

Yes sir.

Q

When Dr. Ward came, did he examine James Brazier?

A

Yes sir.

Q

In your presence?

A

Yes sir.

Q

In your presence in the office of the jail?

A

Yes sir.

Q

That's the one that's shown here in the picture?

A

Yes sir.

Q

Pick it out (handing group of

photog~aphs

to

witness)?
A

I believe it's Exhibit #2, Mr. Bloch, and it does

not show - it shows less than half of that office.

Q

It shows less than half of the office?

A

Yes sir, __

Q

But that is the office?
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A

Part of the office.

Q

Part of the office?

A

Yes sir.

Q

And how far is that located from cell No. 2?

A

Well, you have to go out this door, you have to

proceed out this door and then you've got the thickness of
this wall, plusQ

The jurors can't see it.

A

This is just a partial picture.

It doesn't show

the door coming in from the street which is on the east side
of the jail.

It just shows the door going out of the office

into the back screen porch, which is 3 foot wide; and the
thickness of this wall; and it's approximately 6 feet from
the corner of this-door to the door going down (exhibiting
another photograph).
here on the hall.

In other words, that is this door

In other words, you come out and turn

here and then there's another door here on the left, which
is not shown on there. That is a storage room.
a hallway, which is this hallway right here.

It enters
In other words,

that is the door that enters this hallway. And this is the
second cell, which is the cell that James Brazier was incarcerated in, right there (pointing on photograph).
Q

.

.

All right, now here is a diagram, which purports

to_be a floor plan of the jail:

Is this where my_finger

is marked ''D" right at the end of the hallway?

'·.' ..
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A

Yes sir, that's the door.

Q

Is that this door right here?

A

Yes sir, that is that door there.

Q

The door with one of the lamps hanging over it?

A

Yes sir.

Q

And that is Exhibit No. 13, PLAINTIFF'S EXHIBIT

857

No. 13: that door is this door here, istlllat right?
A

Yes sir.

Q

Now then, beyond the door there's a hallway that's

30 feet by 6 feet?
A

Yes sir.

Q

So that, the door to the office would be 6 feet

from that door that you were just talking about?
.... A

Q

Yes sir.
And cell No. 2 is the one marked with a "2" on

this plat?
A

Yes sir.

Q

And that would be this cell where the second

handle is?

~at

A

Yes sir, the second handle right there.

Q

vlell, how far is it from the door of cell No. 2 to

doorway to the hall?
A

don't know.

I couldn't say exactly, Mr. Bloch.

__ It is approximately, from the doorway to cell #2, I would say
off-hand is approximately 10, approximately 10 foot.

Cherry - direct

Q

So that,the distance from the doorway to cell No. 2

to the office1' is about 16 or 18 feet in all?
A

Yessir.

Q

You can go back to the stand.

Now, after Dr. Ward

examined him, was he taken back; did you then put him in
cell No. 2?
A

Yes sir, he was then put in cell No. 2.

Q

Had he ever been in cell No. 2 before, I mean on

that evening?
A

No sir.

Q

Was Odell Brazier anywhere around?

A

No sir.

Q

He had been arrested that same afternoon, of

course, hadn'the?
A

Yes sir.

Q

Where was he?

A

He was in the

\~est

wing of the jail.

It would be

this wing here (pointing on plat). ,
Q

That's over there where I have written "\1/est" in

ink on this plat?
A

Yes sir.

Q

And that's across the court and in the so-cal led

bull-pen or run around?
'c I
:.:\,·".

A

Yes sir,

Q

Now, after you put or after James was put in

Cherry -direct
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cell No.2, did you, independently of Mr.McDonald, go look at
him during the night?
A

Yes sir, each time we were both together.

Q

Why did you do that?

A

Well, we just always have made it a habit that

when we work together at night, as a usual thing the two
men stayed together at all times, unless it was during the
lunch hour or they happened to be on the sidewalk turning
out lights of the stores around 10 o'clock at night; and
then we were no more than the distance of the street from
each other.
Q

Had Dr. \~ard made any suggestions to you and to

Mr. McDonald about visiting James during the night'
A

Yes sir.

Q

And were you following his instructions in going

to see him?
A

Yes s i r, I was.

Q

You've been in the courtroom while Officer McDonald

testified?
A

Yes sir.

Q

Is your version or your recollection as to the

times, the number of times and the hours at which you and
he visited Brazier about right, as best you can remember?
A

As near as I can recollect, yes sir.

Q

On either one of those visits to him, in accordance

Cherry -direct
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with Dr. Ward's request, did you or Mr. McDonald strike him?
A

No sir.

Q

Did anyone else strike him?

A

No sir.

Q

Who was in cell No. 1; vJas there anybody 7

A

!believe cell No.I, the best that I can remember,

I rouldn't say for sure, but I don't believe anyone was in
ce 11 # 1 .
':'

Q

What?

A

I don't believe that anyone was in that cell.

Q

Where was Marvin Goshea?

A

Marvin Goshea was in ti-e• vest wing of the jai 1.

Q

0ver there in the same place that Odel 1 Brazier was?

A

Yes sir.

Q

Marvin Goshea is dead, isn't he?

A

Yes sir.

Q

Did you have anything to do with his death?

A

No sir, other than investigation.

Q

What did you find out to be the cause of his death?
I~R. HOLLOI'/Ell~:

May it please the Court, the record

would be the highest and best evidence.
THE COURT:

I'm sorry; I didn't hear you.

MR, HOLLOWELL:

I say, the record would be the

highest and best
THE COURT:

e~idence.

Why do we need to go into this at all?

<

.-

-.-·-·

,-

-
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The Court:
Before I rule on your objection, Counsel -why do we
':'i"

need to go into this at all?
Only because there has been some

MR, BLOCH:
':,:

suggestion in the courtroom as to the mysterious
circumstances of Marvin Goshea's death, with the
intimation that somebody might have tried to put him
out of the way.
VIe ll, we won't take any notice

THE COURT:

of any intimation or insinuations about that.

think

we had better stay away from that, unless it has some
direct connection.
MR, BLOCH:

That's all I want.

THE COURT:-

vlell, let's stay away from it-.

MR. BLOCH:

1 assume Your Honor will protect

me if it's mentioned again.
THE COURT:

Oh yes, I don't see any reason for

anybody to mention it.
case that I

knm~

It has nothing to do with this

anything about; and, if it doesn't,

let's don't go into it.

We've gone on other snipe-

hunts already and let's don't get off on another one.
So, let's just don't go into it.
MR. BLOCH:
_ _Q,.

A1 1 right, sir.

Now, on the occasion, on that night, did you ever

see James' wife around the courthouse or around the jail?
.

.~;''i

::~,,..;::.>·.

=·;-
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A

No sir.

Q

Uid you see Mr. Ragan Arnold?

A

Yes sir.

Q

vlhen he came?

A

Yes sir.

Q

862

.Was any rqquest made of you that evening by either

Mr. Ragan Arnold or James' wife or anybody else to let James
out on bond?
:;·

A

No sir.

Q

What time did you leave the jail that night?

A

1 left the jail around 5:00 A. M. the next day.

Q

You had seen James within a half anhour?

A

Yes sir.

Q

Before you I eft. What was his condition at that--

A

The same as before-hand.

time?

THE COURT:

Well, what was that condition?

You say his condition was the same as before. vlhat was
that condition, the last time you saw him before you
left at 5 o'clock, as I understand the time?
A

The Witness:

He seemed to be as normal as he

was the day before, I mean during then ight before; when
saw him around 4:30 the next morning, we woke him and he
ta 1ked to us, and I presume went_back to bed when we 1eft
the jail.

Cherry
Q
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The question was; you said his

. -:

condition was about the same as it was before: What did you
mean by before?
;,

A

I didn't see anything wrong with him before.

Q

Well, what do you mean by before?

A

The times that we had checked him beforehand, on

Dr. Ward's orders.

Q

Then, Hs condition was the same at the time that

Dr. Ward saw him the first time on the evening of April 20
until you last saw him on the early morning of April 21,
is that it?
A

Yes sir •

. (

.\

BY THE COURT:
Q

At that time did he stand up?

A

Yes sir.

Q

Did he talk to you?

A

Yes s i r .

Q

Did he talk coherently?

A

As far as I could t e 1 1 , yes s i r.

Q

Did he make any complaint to you of any kind

about any physical condition or mental condition?
A

No sir.

Q

Or any complaint of any kind?

A

No sir.

Q

All right, go ahead.
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BY MR. BLOCH:
Q

Did you at any time during the night of April 20-21

cause or permit James Brazier to be severely beaten about the
head to the point of unconsciousness?
A

No sir.

Q

Oid he at any time that night, was he at any time

that night taken from the jai 1 or leave the jail?
A

No sir.

Q

And he was not unconscious at the last time you

saw him?
A

No sir.
MR. BLOCH:

That's a 11 •

THE COURT:

Although this

witn~ss

has already

---

been under rather extensive cross-examination,
anticipate that you will want to examine him further,
Mr. Ho 11 owe 11?
MR. HOLLOWELL:

You anticipate correctly,Your Honor.

THE COURT:

So, we'll take a recess at this

time before you begin your cross-examination; and
will ask the jury to be back at 2 o'clock.

Now, everyon

remain seated unt i 1 the jury has gone.
LUNCH RECESS:

12:50 PM- 2:00PM

FEB, 7, 19§l

CROSS EXAMINATION
BY MR.-HOLLOWELL:

Q

Mr. Cherry, where was it that you saw Roberts, at a

Cherry

~
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time when you interrogated him?
A

At his house, his residence,

Q

Did this grow out of a newspaper article you say?

A

It grew out of different reports that was coming

from newspapers, yes.

Q

And I believe you said that you went and checked

in the whole area to see if you could find anyone who had
any information concerning this matter, isn't that right?
A

Yes, that's right.

Q

And yet, you testified on deposition that you made

no investigation at all; isn't that right?
A

I don't remember what I testified on deposition.

Q

Let me show you this on page 83, where there is

a marking, and askyou would you-want- to refresh your recol1ect ion?
A

I don't care about reading it.

I'm not testifying

fromthe deposition.
Q

\>iell, I will ask you then, is it not true that

you were asked "How many persons have you interrogated
pertaining to it" and you said "None"?
A

couldn't - I don't remember what questions I

was asked.

Q

Do you deny that you said that?

A

No, I don't deny _i_t:.
MR. BLOCH:

Your Honor, I find it impossible
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Mr. B1och:
to hear when he stands right up there by the witness
and the witness doesn't talk loud.

----~Q

THE COURT:

All right.

Mr. Hollowell:

Now, how many people did you

actually visit?
A

!don't recall how many I did visit.

Q

Sir?

A

I don ' t r eca 11 .

Q

Isn't it true that in connection with the interroga-

tion you were asked this question or these questions and you

(

''

.)

gave these answers:

"And yet you didn't inquire as to the

cause of his death?"

And your answer was "No, I didn't."

A

As I 've stated- before,- I do not remember what I

testified to in the depositions or in the interrogation.
Q

Is it also true that you

\~ere

asked:

"Well,

weren't you concerned", and the ansvJer was "Sure 1 was
concerned. Question: To what extent; I mean, you didn't
inquire about him if you had any concern?"

And you answered,

"people die every day and I dm't go around inquiring about
their death".

1sn' t it true that you were asked those

questions and you gave those answefs?
A

As I have stated previously,

whether that ques_1:_ion
Q

W<3s

do not remember

asked or not.

But you don't deny that it was asked?

Cherry- cross
A

I do not deny it.

Q

And you do not deny that the report is accurate?

A

No, I do not deny that.

Q
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believe on your direct examination you said that

you went up to Roberts' house and you asked him, "Nov1, you
don't need to be afraid; if you've got anything or you think
you're afraid, you can forget about that" . . . Is that not
what you testified to?
A

I believe that is correct.

Q

Well, why did you want him to forget about being

afraid at this time?
A

Because there's numbers of times on numbers and

numbers of cases, where we have had instances - I would 1 ike
to explain-this

-~that

there has been instances where there

may have been cuttings or knifings, when there was up to
2- or maybe 300 people gathered around; and when you were
called, when you got there, you might get one of them, the
one that had gotten cut and out of 2- or 300 people, nobody
would know who he was.

Q

Well, what did that have to do with his being

afraid?
A

Just what I have just explained to you.

Q

Actually, he knev1 that you had already killed two

men,_didn-'-t he?
A

don'

t

know.
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A

MR. BLOCH:

I object to that as i mmcter i a I .

THE COURT:

Yes, I sustain the objection.

The Witness:

I had not already killed two men.

THE COURT:

We 11, I sustain the objection.

h\R, HOLLOv/ELL:

May it please the Court, I ·would

1 ike to address myse 1f to it.

It was brought out on

the direct examination, it was his language that brought
out the fear, his language.
THE COURT:

But your question was, did he know

that you had already killed two men; that's 0hat I'm
sustaining the objection to.
MR. HOLLOWELL:

We 11, I '11 phrase it another way.

THE COURT:

He said he hadn't anyway.

MR, HOLLOWELL:- I '11 rephrase it, Your Honor.

___Q

Well, how many have you killed?
MR. BLOCH:

object to that as i mmater i a 1.

THE COURT:

sustain the objection, I sustain

the objection.
----~Q

Mr. Hollowell:

So that, the only reason then you

suggested that, you used the language, "Now, you don't have
to be afraid, you can forget about that",

\'Jas

because of some

activity as you have described a moment ago, is that right?
A

As I have just got through describing, yes; an

investigation where there had been knifings and cuttings
and witnesses to it and none of them would identify the person
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that did the cutting.
Q

Now, I believe you said that at the time you made

the arrest, which you were permitted to testify to over our
objection, relating to Brazier having exceeded the speed
1 imit on an occasion and having been arrested for being

under the influence, you said you had no trouble with him,
isn't that correct?
A

I did not have any trouble with him, no.

Q

Now, you made mention of an 8-12-57 in the log

where is that 1og?
-'·'

Is this the one?

MR. BLOCH:

The what?

MR. HOLLOI'IELL:

The log, the City jail 1og?

MR, BLOCH:

Oh, the log?

log book to counsel0
----~Q

A

-

Mr. Hollowell:

Here it is (handing

..
What was the date, do you recollect?

I don't recollect any date of 8-12-57 being

mentioned in any of my questioning.

'

'·

Q

If I said April 12, I'm sorry, I said August 12?

A

!don't recall that date being mentioned.

Q

You don't recall any such date being mentioned?

A

No.

Q

Do you recall testifying to any arrest in August

of '57?
·..· 't
{

.)

A

believe the two dates that were mentioned in

my previous testimony was 11-2-57 and 12-15 of '57.
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Q

Are those the only two?

A

1 think that is correct.

Q

Did you make both of those arrests?

A

No, 1 did not.

Q

You did not?

A

No.

Q

Have you ever had any visitations with people in

the Negro community on a social basis?
A

No.

Q

You've never been to church where they were?

A

No.

Q

You've never been to parties where they were?

A

Not on a social basis, no.

Q--. Sir? - ·

A

No.

Q

You haven't been to parties where they were?

A

No.

Q

Have you had any relationship with them, other than

in a regular pol ice capacity?

A

No.

Q

And the only instances that you are referring to,

instances that you are referring to where there were arrests
prior to this one, was the one where you said "DUI and
speeding, 11-57" and December of '57, 1957, is that correct?
A

I believe it was December 15, 1957, the best I
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remember, was mentioned previously.
Q

Now, did you make that arrest on December 15?

A

No, I did not.

Q

Did you go with the person who made that arrest?

A

No, I did not.

Q

Do you deny -

take that back- Do you know anything

about the circumstances of that arrest?
A

Nothing except what I was t6ld.

Q

Do you know anything of your own knowledge about

the arrest?
A

No, nothing except what I was told about it.

Q

Would you show me any other arrests of James Brazier?

A

Yes, I can show you other arrests.

Q

Do you have the one in-April of 1958, is that

correct?
A

I don't know if it's in there or not.

]believe

it is, April 2D, 1958, on page 90, I believe.

Q

You only believe it's in there but you know the

page on which it appears, is that right?

(Exhibiting jail

1og)?

A

Page 90, 4-20-58' James Brazier.

Q

And you entered that in here?

A

No.

Q

Who entered that in there?

A

I believe Chief Lee entered that.

. ·.

-,- ,_._

-.
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Q

Why do you believe he did?

A

Because he normally kept the jail log and did the

book work at that time.
Q

Now, these are the instances to which you have

referred, is that correct?
A

That's right.

Q

And these are the only Instances that you know of?

A

They are the only ones that have been referred to,

Q

I say, those are the only ones that you know of?

A

Off-hand atthis time, yes.

Q

And so, all of your testimony relating to bad

yes.

•.-,,_,. ( ·_, l

character and so forth and releting to violence, that is
a matter of any off i cia 1 ·record at a 11 , is what you have-·
testified to, isn't that correct?
A

Askthat question again?
mR~

HOLLOWELL:

THE REPORTER:

Would you repeat it, sir?
"And so, all of your testimony

relating to bad character and so forth and relating
to violence, that is a matter of any official record
at all, is what you have testified to, isn't that correct?"
A

The' Witness:

As far as I can recall at this

Mr. Hollowell:

Now, when you arrest a man fo_r_ .

time, yes.
_ __:s.Q

being drunk and disorderly - let me rephrase that and put it
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this way: If you sav1 a man on the street and he appeared to
be in an intoxicated condition, and you went up and said,
"All right, come on, ole chum, looks like you've had a
.· 'c

1 ittle too much", you would take him to jai 1 and you vwuld

book him on D & D, wouldn't you, drunk and disorderly?
would not.

A

No,

Q

You would not?

A

Public drunkenness.

Q

What would you charge him with?

A

Public drunkenness.

Q

Public drunkenness?

A

That's right.

Q

But suppose that he was in the house and he was

talking-too loud, say- sitting in a public place, and he was
just talking a 1 ittle loud; he wasn't, you know, in bad
shape but it was evident that maybe he had had a little too
much; and the proprietor felt that it wasn't good for his
business and he didn't want to leave; so, the proprietor called
you and you went and got him: What would you charge him with?
A

That all depends.

He could be talking too loud

and not be drinking or creating a disturbance.
Q

With those facts in the hypothetical, I mean the

facts of the hypothetical which

~.,i~'
,.,':<;

,~·

have given to you, what

would_ you charge him v,r i th?
A

If he had been drinking enough to be charged with

,";.;,:..

,,.,,.

,_,<.
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public drunkenness or with drunk and disorderly, that's
what the charges would be.

Q

Well, how much would he have to have in order to

be charged with drunk and disorderly?
A

1

couldn't say; different amounts affect different

people different ways.
\'Jell, I mean regardless of h01v it affects the

Q

person, presmming that it has affected this person enough,
hov1 much then?

\l'hat 1vou ld be the character of the thing

that a man would have to be doing for you to charge him
with being drunk and disorderly?
A
.

.

He wou 1d have to be under the i nf 1uence of i ntox i-

eating beverages and creating a disorder .

. '

Q

Like what?-

A

Well, he could be disorderly just by using

boisterous language or disturbing -

1,:·

Q

By using what kind of language?

A

Or disturbing the peace of the quiet of that

establishment; if he's raising enough sand for the proprietor
to call the pol ice, certainly he's raising enough sand to
be disorderly.
And that "enough sand'· that you're talking about

Q

would be a matter of just talking too loud, in a sort of
'

I

argumentative way with_h_is compi31JJon v1ho had aeen drinking
with him?

'·, :.···

.,
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A

He would not necessarily have to be talking too

Q

I mean that is one of the bases, is it not?

A

It could possibly be.

1oud.

Q

And I believe your testimony was that you did

not know what the circumstances were at all involving the
D&D charges on the lZth or the lZ-15, is that not correct?
MR. BLOCH:

Just a minute, Your Honor.

isn't what he testified,

That

He said he didn't know of

his own knowledge.
_ _.:s.Q

Mr.Hollowell:

And youdon't know of your own

knowledge, do you?
A

That is correct.
THE COURT:

-- Allright-,-you can clear it pp on

redirect.
Q

Mr .Hollowell:

As a matter of fact, on direct

examination you said you don't remember about December, '57,
isn't that correct?
A

I could possibly have said that, yes.

Q

And now you say you don' t know of your own know-

ledge; now, which is it, you don't remember or you don't
know of your own knowledge?
A
~-~--~

I believe that 1 have stated previously that one

of the other pol ice officers told me about that particular
incident.

Cherry
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Ond of the others told you and so, you can't tell

anything about it of your own knowledge?

.

A

(No answer).

Q

\'lho told you to ca 1 1 Dr. \'lard?

A

No one.

Q

No one at a 11?

A

No.

Q

You did this at your own instance?

A

That is right.

Q

I I 1 1 ask you vhether or not the j a i 1 windows on

•

the right wing and the 1eft wing also are very often ro 11 ed
open when it IS warm?
A

It could be possible.

Q

1 1 m not- asking whether it's just possible; I mean

it IS very often done, i s it not?
A

don't know.

Q

mean, you can see the windows from the outside,

can't you, Mr. Cherry?

I don't stay in the jai 1 that long.

I'm talking about the exterior

windows along the corridor.

Referring to PLAINTIFF'S EXHIBIT

#10, I'm talking about the windows along what would be the
inside of the court on each side?
A

I know what windows you're referring to.

Q

Those are the kind of windows that have a handle.

that_you_can turn and the windows will come out this :wa'y;' .
aren't they?
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A

That's correct.

Q

And in the summer time when it's warm weather,

'-'

~:

it's not uncommon for them to be rolled out?
,,

A

I couldn't say that they have ever been rolled out,

Q

And youcouldn't say that they haven't either,

·.. •

could you?
A

No.

Q

And they were open on the right wing and because

of the fact that in the run-about or bull-pen on the men's
side, as shown in PLAINTIFF'S EXHIBITw #14, the men can come
up tothe outer edge of the bars; and it would be not a difficult thing for a person standing out in the court - I'm
talking about the jail court -or at the gate, to be able
to-holler to someone and be heard and to hear--someone who
would holler back at them, isn't that true?
A

Q

You mean holler from the back gate of the jail yard?
mean from this gate that's right here in

PLAINTIFF'S EXHIBIT #10?
A

If they hollered unusually loud, I expect they

could be heard, yes.
Q

Now, you heard Nr. McDonald's testimony to the

effect that the two of you made visitations throughout the
city on your beat, sometimes walking,
orlir_lng the night of April
midnight:

20,'!)~,

~ometimes

in the car,

bothprior to and after

do you agree that this was done?

Cherry
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don't recall him making any statement about us

patrolling other than in the car,
Q

Other than in the car?

A

Off-hand, I do not recall that he has, no.

Q

You don't deny that he said that he walked some

too, do you?
A

No, I do not.

Q

What parts of the city did you visit that night,

do you recollect?
A

I could not say bff-hand.

Q

As a matter of practice, do you drive around in

the various parts of the city du~ing the course of your
tour from 5:00P.M. until 5:00 A. M.?
A

Mostl

r

the business d-istrict.

Mostly in the business district?
A

That's right.

Q

But you do some other, is that correct?

A

Sure.

Q

Can you tell what's the longest time that you

absented yourself from the jail during the course of that
night?
A

It would be a very short period of time.

Q

vlha t do you ca 11 a very short period?

A

l-1aybe lO_minutes._

Q

You never at any time came over into the jail except

879

Cherry - cross
on those occasions when you came in with Mr. CherryI'm sorry, Mr. McDonald - to visit the deceased, James
Brazier during all of that night, did you, except when
you say that the doctor came to see thealcohol ic, is that
correct?
A

No, I did not except when the doctor came to check

on the alcoholic who was in jail at that time,

Q

Did you gowith him when he made that visit?

A

Yes, I did,

Q

Now, other than that visit and other than the

visits which you have testified that you and Mr. McDonald
made of James Brazier, pursuant to, as you say, doctor's
orders, did you make any visitations of the jail otherwise?
-- A---- I do not reca 11 any.

Q

You don't recall any?

A

No.

Q

And I believe yousaid that you made

- he said that

there was one made - excuse me, I believe you said, yes that you made one before midnight and one after midnight and two after midnight, the last one being about 4:30, is
·~·:

that correct?
A

It could have been one or more.

Q

I mean it could have been a thousand, Mr. Cherry,

but how many do you suggest that
A

yo~ _rnc:~dec-=?_____

1 don't recall the exact number.

It could have been

Cherry

M

cross

880

one or more, or it could have been as many as three, more or
less.

Q

One or more or as many as three, more or less?

A

That's right.

Q

Was there as many as three prior to midnight?

A

There would have been as many as one.

Q

As many as one,

vi ere there more than three prior

to midnight?
A

I wouldn't think so, no.

Q

Youwouldn't think so; what was the average space

of time between those visitations?
A

One hour and a half to two hours.

Q

And that was between what hours?

A

That was-from about the time, from the time Dr.

Vlard gave us those orders untJtl 5 o'clock the next morning.

Q

Now, when did he give you those orders?

A

It was some time in the early evening of April 20,

Q

So that from

1958.
~

When you say "early evening'· you

rrean 8:00 or 9 o'clock?
A

..

-

Sometime between 5:00 P. M. in the afternoon and

midnight.
,

Q
__ A

was 1ocked

Was it after you had locked up Brazier?
No,_i't was the time he examined him before Brazier
Lp.
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..

. '· ,

Q

Was it after you had brought him to the jail?

A

Yes, it vJas.

Q

And what time approximately did you get to the jai 1?

A

It was approximately 7 o'clock, I believe, in that

~

:·... ,.

neighborhood.

Q

Allright; so, from 7:00.·to 12:00, we've got 5 hours,

and from 12:00 to 5:00, we've got another 5 hours; so that,
in that 10 hour period, you made approximately 3 visits
about an hour and a half apart?

1_'

A

At least that, yes.

Q

Well, within the framework of the time between

these hour and a half visits, these three hour and a half
visits covering a 10 hour period, this is when you were
-

--pat ro 11 i ng in the automob i 1e, is that correct?
A

Most of our patrolling was done in the car, yes.

Q

During all of this time you didn't see anybo"dy

come to the jail other than the doctor, is that right?
A

didn't see anybody at the jail, no.

Q

Other than the doctor?

A

No.

Q

But you cannot say of your own knowledge that there

was nobody who came to the jail, other than the doctor,
because you weren't there, were you?
A

No, I couldn't say-that there was anybody other

than the doctor that came tothe jail; no, I couldn't say that,
'i<

Cherry - cross

882

because the Sheriff's residence is -upstairs over the jail.
Q

I'm not speaking of the Sheriff?

A

It's a 11 in the same bu i 1dIng.

Q

You don't even know that the Sheriff didn't come

down to the jail, do you, of your own knowledge?
A;·

No, I don't know.

Q

One moment, Your Honor. • • • Now, in connectbn

with the condition of James Brazier, do I understand your
testimony correct when you say that to you he looked the
same at 4:30 to 5 o'clock A. M. on the 21st, 1958, that's
the 21st of April, as he did when you first saw him with
the doctor in the Sheriff's jail office approximately at
7 o'clock P. 1'1. on the night of the 20th, is that correct?
A

I did not see any difference- in him, no.

Q

You're not say•hng that there wasn 't any difference

in him, are you?
A
Q

didn't see any difference in him, no.
Can you at all account for the fact that the

decedent had a fracture that was approximately 9 inches
long in. his skull'!
A

No, I can't account for his having a fracture, no.

Q

You didn't see anybody hit him other than yourself,
--

did you?
-)_

__ _

A

No.

Q

And I believe your testimony was that you hit him
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on 1y twice?
A

2 or 3 times.

Q

2 or 3 times?

A

believe that is my testimony, yes.

Q·

Once where?

A

He was hit on the forehead.

Q

All of the blows that you made were on the forehead?

A

They were at the forehead, yes.

Q

At the forehead?

A

That's right.

Q

When you say "at the forehead" you mean generally-

A

From here to here (indicating) • ,

Q

Below the hair-bearing surfaces and above the

-eyes? · ------A

~/ell,

I believe this part (pointing) would be the

forehead too, anywhere in there.
Q

\~ell,

I guess that kind-of depends, Mr. Cherry;

but at any rate, all you recollect is three blows and they
were a 11 in the genera 11 y front a 1 portion of the sku 11?
A

That is correct.

Q

And at no time during your visits to James Brazier,

while he was in jail, that he made no complaint to you about
the way he felt at all?
-•~.

A

!

Q

No.

And that he was not unconscious or even in a semi-uncon-
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-scious condition at each of the times that you visited him
in the jail with Rr. McDonald?
A

He was never unconscious from the time that he was

arrested until I saw him the last time on the morning of
the 21st of Apri 1, 1958.

Q

And he was not even semi-unconscious, was he?

A

I wouldn't say that he was, no.

Q

Do you know vJhen a man is unconscious?

A

I'm not a doctor.

Q

Now, !believe you said that a Mr. Hammondtree, is

I couldn't say.

that his name?
A

~/ho?

Q

Hammond or Hammock; you made mention of a Mr. Vick

Hammock?
A

I don't recall mentioning Vick Hammock off-hand.

Q

Do you know him?

A

Yes, I

Q

You don't recall having made any testimony concerni

knol>~

Vick Hammock.

• • Sir?

him?
A

I .believe that in my last testimony Vick Hammock

was mentioned, yes.

Q

You mentioned him, didn't you?

A

1 could have.

Q

You don't remember?

A

I could have mentioned him, yes.

<:.~-·.
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Q

Do you recollect what you said?

A

I believe that I stated that on numerous occasions

at times Vick Hammock had called me for Hattie Brazier, that
James had run her away from home, and that I was told that
on the 12th of December of '57 or 15th of December Q

Now, who v1ere you to 1d by?

A

By police officers.
MR. HOLLOWELL:

Well, I would object as to what

the pol ice officers told him.
MR. BLOCH:
things:

Your Honor, I would object to two

First, that he's interrupting the witness

vlhen he's answering; and secondly, if he was told,
if he can't remember by whom, it doesn't make any
difference because, if he got the information, he'sentitled to act on the information that he got.
MR. HOLLOWELL:

That doesn't mean that he would

be entitled to recite what the information was.
THE COURT:

Of course, under the ruling

previously made, Counsel, this relates to information
which the officer may have had concerning the temperament and character and tendency to violence and so on;
and he can testify concerning that within the sphere
of that previous ruling that I made.
Q

1<\r. Hollowell:

Now, you say that he had done this

on numerous times?

,.•,.-1

Cherry - cross
Go ahead and answer the question

THE COURT:
now.
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An objection was made but go ahead and answer the

question.
A

The Witness:

Let's see, where was I, Mr. Joiner?

THE REPORTER:

The question was,"Now, who v1ere

you told by?

Answer: By pol ice officers.'· And that's

as far as you got.
A

The vii tness:

I believe in one particular case,

in December of '57, the pol ice department was called to Vick
Hammock's place in relation to a fight and disturbance there
between Hattie B. Brazier and her husband, JamesBrazier;
and that he had beat her unmercifully at that time.
'

(

\

Q

-rs.-

~lr.

Hollov1ell:

You say you believe that?

That is the -information that I have, yes-;

Q

Do you recall where you got that information?

A

From someone in the pol ice department; I don't

reca 11 •
youknm~

Q

Do

who it v1as that yougot that from?

A

Off-hand, I do not.

Q

Did you have the occasion to make an investigation

of it?
A

I believe I have stated earlier that I did not

make the arrest on that, that that case was made by another
__ o_Ef ice r.
Q

Well, I ask you whether or not you had the occasion

Cherry - cross
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to make an investigation?
A

No, I did not make the investigation of that

incident.
Q

You did not?

A

No,

Q

Did yousee James Brazier?

A

No,

Q

Did you see Hattie Brazier on that occasion?

A

No.

Q

Is this the same Hammock or Hammond that she accused

you of selling illicit spirits to?
A

I don't know that she's accused me of selling any

illicit spirits to aayone.
Q

Didn't you hear her yesterday, when she said "Yes,

know him"; she said "That's the man that asked me to call
Mr. Cherry and have him to bring me 5 gallons of whiskey'',
you didn't hear that?
A

I don't know of but one Vick Hammock Yn Dawson.

Q

Is that the man that runs this place that you're

talking about?
A

He runs a juke joint there, yes,

Q

But you didn't hear that, did you?

A

!don't remember hearing it, no,

Q

You

A

No, !don't deny anything that was said.

~on 1 t

deny that it was said?

888
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Q

You don't deny anything that's said, is that right?

A

Anything that's said?

Q

Nothing that's said . • • All right.

No further

questions at this time.
Come down, Mr. Cherry.

MR. BLOCH:

---

~

~

- --- -- ----~

"

VICTOR HAMMOCK
witness called in behalf of Defendants,
being first duly sworn, testified on
DIRECT EXAMINATION
BY MR, COLLIER:

Q

Will you state your name for the jury here, so

they can hear it?
A

Victor Hammock i 5 my name.

Q

Where do you 1 i ve, Vick?

A

Dawson, Georgia.

Q

How 1ong have you been 1 iv i ng· there?

A

59 years.

Q

59 years, is that hovJ o 1d you are?

A

Yes sir.

Q

Do you recall me talking to you previously about

this case?
A

Yes sir.

Q

When did I talk to you about it?

A

Last night.

Q

Did ltell you to tell the truth?

-· :···
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A

Yes sir.

Q

Is that what you're going to tell?

A

Yessir.

Q

Tell me what youknow about the difficulties, if

any, that James and Hattie Brazier had before the time that
James died?
A

Well, they had a 1 ittle fight and called the law.

Q

Well, do you know anything else about it?

A

Well, he be drinking, I imagine.

Q

Do you run MR. HOLLO\>IELL:

I didn't hear that.

I didn't hear

you.
A

say, he would be drinking and

The Witness:

would git after him about it:Q

Mr. Coli ier:

Speak up loud.

Do you run a place

that serves beer and stuff?
A

Yes sir.

Q

How' far was it from James Brazier's home?

A

I guess it was about a block and a half.

Q

Did he come in there often?

A

Well, he come in there pretty regular.

Q

Do you know the reputation of James Brazier for

peacefulness or disorderly in the community?
A
his

~Jife.

Well, I ain't never--heard no more than him and
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Q

You just know about him and his wife?

A

Yes sir.
Well, what is his reputation?
MR,

HOLLO~IELL:

May it please the Court, I submit

that that would not be helpful because he would not
be eligible to state what his reputation is, as he
hasn't said he knows it.
THE COURT:

Yes.

He's got to say he knov1s it

first.
MR. HOLLOWELL:

And he said he didn't know, only

about him and his wife.
Q

Mr. Collier:

Did ¥ou know his reputation?

Did you know, when he was alive, what his reputation was?
A

Yes sir. --

Q

What was his reputation?

A

Well, he would drink a lot and I would git after

himabout it.
Q

Has Hattie ever come to you place and asked for

your assistance at any time?
A

One time.

Q

Wh~t

A

She asked me could she use the phone.

Q

To do v1hat?

A

To call the_Law.

Q

Has James ever attacked Hattie at your place or

did she ask you to do?

Hammock

M

direct
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in or around it?
A

It was around it, yes sir.

Q

Did he beat her?

A

Yes sir.

Q

How bad?

A

Well, they say he beat her pretty bad.
MR. HOLLOWELL:

We object to that, Your Honor.

THE COURT:

You can rephrase the question.

The statement '·they say", of course, anything they
told him or what somebody else said wouldn't be
admissible.
Then, you did not see him beat her?

Q

Mr. Co 11 i e r:

A

I didn't see him beat her, no s i r.

Q

Did you see her afterwards?

A

Yes s i r

Q

What did she look 1 ike?

A

We 11 , she looked 1 ike a lady had been beat.

Q

Bad?

A

Yes sir, and she lost some money and a wrist watch

o

out there; so, we looked for it but we never did find it.
Q

Did you ever see James Brazier on Sunday?

A

Yes sir.

Q

Would he be drunk or not?

A __\'/ell, I V/Ouldn' t say he was drunk but he be drinking.
MR. HOLLOWELL:

May it please the Court, we must

Hammock- direct
Mr.

892

Hollm~ell:

object to counsel continuing to lead the witness.
MR, COLLIER:

I will rephrase the question.

THE COURT:

That was leading and I suggest

that the answer - rather, I direct that the answer be
stricken.
Q

14r. Collier:

Did you observe his person when

you sl'lW him?
A

Yes sir.

Q

What did he look 1 ike?

A

He looked 1 ike he had been drinking.
CROSS EXAMINATION

BY MR,HOLLOWELL:
Q

Whi:ln did he fook like-he had5een drinking?

A

Yousay when did he?

Q

Yes?

A

On Saturday night and Sunday.

Q

What Saturday night and Sunday?

A

I couldn't tell; I don't know the date.

Q

You don't know any date, do you?

A

I don't know the date.

Q

Do you know what year?

A

Don't know the year.

Q

A11 you know is _that on __ a_ Saturday night or Sund_ay

at some time -

Hammock -

:''i--.1~

- cross

A

That's right.

Q

-you have seen him.

893

You don't remember having seen

him in April of 1958, do you?
A

No.

Q

It/as last night the first time you had ever

talked to Mr. Collier about James Brazier?
A

The first time.

Q

The very first time?

A

The first time.

Q

You had never told him anything about this before?

A

Never had.

Q

Had you ever told Mr. Cherry anything about it

before?
A

Never had.

Q

Had you told Mr. Randolph anything about it before?

A

No sir.

Q

Had you told the Sheriff anything about it before?

A

No sir.

Q

Had you told Mr. Bloch anything about it before?

A

No.

Q

Well, how would they know to come and get you?

A

Well, Mr. Randolph over there, he made the arrest.

Q

He made the arrest?

A-

Yes-. ---

Q

And this is the first time that they ever came to

Hammock
you?

~

cross

894

He made what arrest?
A

Bubber Brazier.

Q

\'/hen?

A

I disremember what date or what year.

Q

Are you talking about the time when he got beat

up and they put him in jail?
A

ain;t talking bbout that time.

Q

What time are you talking about?

A

It was beforethat happened,

Q

When was this then?

A

I couldn't tell you exactly.

Q

You wou 1dn' t know v1hen it was at a 11?

A

I wouldn't know.

Q

You're sure that you don't want to refresh your

recollection on it?
A

No, I wasn't thinking that it would ever, you know,

come up any more.
Q

I wasn't thin!<ing about nothing 1 ike that.

And your best testimony is that you dait know when

it was?

4

I don 1 t kno11 when it was.

Q

Is that right?

A

Yes sir, I don't know when it was.

Q

Has Mr. McDonald been back and talked to you about

-this- matter?

A

He sho hasn't.

Hammock - cross

Q

He never has.
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Have you gone to himand talked to

him about it?
A

I haven't.

Q

And the first time you were contacted at all, you

were contacted by Mr. Collier?
:;.

A

Ihat's right.

Q

And when was

A

Latt night.

Q

And where was that?

A

Dawson, Georgia,

Q

Where do you get your license to operate your place?

A

From the City of Dawson.

Q

You've got a license from the City of Dawson; whom

that~

do you have to get it from? -A

get it from Lawyer Jones.

Q

From Lawyer Jones, do you knov1 where his office is?

A

Yes sir, sho I know where his office is.

Q

Do you know what his official capacity is?

A

He's City Clerk, they say.

Q

City Clerk, and that's where you go to get it?

A

That's right.

Q

What time do you close up at night?

A

Oh around 10:30 or 11 o'clock.

Q

Sometimes

A

Hardly ever.

yo_ll_st_~y

ope11 later?

Hammock - cross

)

Q

Hardly ever but sometimes you do?

A

And sometimes I close before then.

Q

Do you sell beer?

A

Yes sir.

Q

And you sell whiskey?

A

No sir, I don't sell whiskey.

Q

YOU IDn I t

A

No.

Q

Not over the counter at least, is that right?

A

Don 1 t se 11 it no way.

Q

Never sell it anyway, is that right?

A

Notatall.

Q

Is that right?

A

That's right.

Q

Where do you get your whiskey when you sell it?

A

I don ' t s e 11 i t.

Q

You don't se 11 it?

A

No.

Q

You don't give it away?

A

I don't have any.

Q

You don't have any?

A

No.

Q

At no time?

-A

At- no time.

Q

5 e 11

Wh i S key?

Have you ever been arrested for having whiskey?

Hammock

~
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A

I have.

Q

\•le 11 , what did you do with that?

A

What did I do with what?

Q

That that you were arrested for?

A

They got it.

Q

\~ho

A

The law.

Q

How many times were you arrested for whiskey?

A

The second time.

Q

The second time; when was the last timer

A

Oh, been 3 years ago.

Q

vlhen was the time before that?

A

Oh, about 5 years ago, I guess.

·~>\'

Q

They- just hadn't caught up-with you the other times?

;~·.\)

A

I ain't sold no more; I quit.

,-:-~,-,·

~:?·------)~i·'

•

got it?

It cost me so much

money I just quit.
Q

Who arrested you when you were locked up the last

A

The man that arrested me, his name was Hr. Mansfield

Q

Mr. Mansfield arrested you?

A

The Deputy Sheriff.

Q

Where were you when they arrested you?

A

I was at home.

Q

At home; wher~ do__ you _1 ive in relationship to

time?

your p 1ace?

., :,

Hammock - cross
A

don't live there.

Q

mean where do you 1 ive in relationship to where

your place is located?
A

My place i 5 located on 14th Avenue.

Q

And where do you 1 ive?

A

I 1 ive i n Shield's A11 ey.

Q

Shield's A11 ey?

A

Yes.

Q

And this is where you were at the time that they

got this wh.Cskey?

,,
\

)

A

I was at home.

Q

You were at home?

A

Shields Alley.

Q

They came to your-house and got- the whiskey?

A

They went in my mule stall and got it, dug it up.

Q

How much whiskey was it?

A

It was about 3 gallons.

Q

I see; and who came and got it?

A

Mr. Mansfield.

Q

How did they know it was there?

A

I don 1 t know.

Q

Beg pardon?

A

But somebody told them, I guess.

Q

Somebody_ to 1d_ them; you d i dn 1 t te 11 them?

A

didn't know.

goes there one night with a flashlight to get

Hammock - cfoss
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some and somebody see'd me, I reckon.
Q

I see; now, what about this other time?

A

Well, the other time the Revenue got that.

Q

They got that; do you know who brought them out

there?
A

Don 1 t know.

Q

You don't know?

A

No.

Q

And those are the only twotimes you've ever been

arrested?
A

That 1 s right, for whiskey.

Q

For·whiskey; now, when you say for whiskey, what

else have you been arrested for?
A

Well,that was all of them.

Q

\1e 1 1 , that 1 s a 11 of them but that's not the only

times you've been arrested?
A

Well, that's the only time I can think of.

Q

Those are the only times -

A·

I

I've been

arre~ted

twice.

'

Q

You've been arrested twice?

A

Well, one time I was arrested for whiskey but

somebody set it behind my place and they said it was mine
and it wasn't mine.
Q--This is another time; so, that's-three times?
A

They arrested me that time but they didn't lock me

·~.

_

.. -
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up; !give bond for it.
Q

I see, and then you went to court and you paid a

A

Paid a fine.

Q

You let the bond stay up there?

A

Paid a fine.

Q

So, that's the third time; now, when was the next

A

There wasn't no other time.

Q

There wasn't any other time?

A

No.

f)

What about - Where did you get your whiskey?

fine?

time?

'
t..._

l

A

I couldn't tell the man.

Q

You couldn 1 ttell-me; why couldn't you tell me?

A

I didn't know him.

Q

You couldn't tell the man because you didn't

A

He say he 1 ive in Florida; I don't know where he

kno1~

1 ived at.
Q

You don't know v1here he 1 ived and you were buying

h i s wh i s key?
A

Yes.

Q

You might have poisoned somebody?

A

Abng at that time I'd bought some from you if you

had any.
Q

You'd have bought some from me?

him

Hammock - cross
A

Yes.

Q

As a matter of fact, you would have gotten some

from any source, wouldn't

you?
was j us t s e 1 1 i ng i t .

A

That's right, because

Q

You tried to get Hattie Brazier to get some for

you, didn't you?
A
Q
A

A

Q

don't remember I tried her to get none for me.
Well, don't you remember that you did?
.No,

don't remember that.

You dont deny that you did; you just don't

remember; you might have?
A

I deny it because I ain't never asked her to take

none.A
Q

say youmight have; you just don't remember?

A

No, ain't no "might" in it; I ain't asked her.

Q

But you would have taken it from any source that

youcould have gotten it at that time, is that right?
A

salesmen.
Q

No, 1 was selling it myself.

didn't have no'

I was just selling it myself.
Well, I say,just 1 ike you said you would have

taken it from me, if I would have sold you some?
A

I would have bought some from you if you got

reasonable with it and not charge me too much.
Q_

And y_ouwouldn' t have cared what source it ~~as,

if it was pretty good moonshine?

Hammock
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cross

A

If it was pretty good moonshine.

Q

Even if it came from the police department, it

would still be all right if it came to you so that you could
get it?
A

I v1asn 1 t caring who it come from.
THE COURT:

Any more questions of this witness?

• You may go down.

• •

You're excused.

You can go

home.

-- ---------------- -----~

~

~

-

-

DR, CHARLES M, WARD
witness called in behalf of Defendants,
being first duly sworn, testified on
DIRECT EXAMINATION
BY MR. BLOCH:
Q

You are Dr. Charles M. Ward?

..,_

A

Yes sir •

;:

Q

Dr. Ward, do you recall that on November 24, 1962,

your depos1tions were taken in this case at Albany, and you
were examined, you were called there by Mr. Hollowell of
counsel for the Plaintiff?

.

'

j

-

A

I ron't remember the exact date but I think that's it

Q

Last November?

A

1 think that's correct.

Q

On a Saturday?

A

Yes sir.
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Q

You are a medical doctor?

A

That's correct.

Q

How long have you been practicing, Doctor?

A

Since 1952.

Q

Where did you graduate from medical school?

A

!graduated fromthe Medical College of Georgia in

Augusta in June 1952.
Q

You are a 1 icensed physician, of course, in the

State of Georgia?
A

Yes sir.

Q

Where did you interne?

A

U. S. Naval Hospital, Portsmouth, Virginia.

Q

For how long'i

A

One year.

Q

You had no residency training there?

A

had no residency training but I did have some

training at School of Aviation of Medicine, the Navy School
of Aviation in Medicine at Pensacola,Florida, for six months.
Q

Did you have any medical experience with the

11a r i ne Corps?
A

I spent one year with the

Opelika.
Q

As a 1 icensed physician?

A

Yes sir;

Q

vii th what rank?

u.

S. Marines at

Dr. Ward- direct
A
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Lieutenant Junior Grade.

Q

sir?

A

Lieutenant Junior Grade, U. S. Naval Medical Corps

Reserves.
Q

In your practice you are a general practitioner?

A

Yes sir.

Q

Where is your office?

A

At the present time it's on Orange Street in Dawson,

Georgia,

Q

Are you a staff physician at any hespitals?

A

Yes sir, Terrell County Hospital, Dawson.

Q

On or about April 20, 1958, did you have the

occasion to visit a colored man named James Brazier at the
-

.:..,....

dty jail in Dawson?
A

So far as the date is concerned, I think that is

about the time; I 'mnot sure of the date but I did examine
James Brazier in the jail at Dawson.
',

Q

Did you ever visit James Brazier at the jail in

Dawson except on the one occasion?
A

I saw James Brazier in the jail on two occasions,

know, that same - during the same day and night.

A

Q

The same episode?

A

Yes sir.

-Q--

A

You mean you saw him twice on that pa~ticular night?
\1ell, I sa~J him once early in the eve-ing and once
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between midnight and daylight the next morning.

during

Between midnight and daylight?

Q
A

If

it was the 20th, it was on the evening of the 20th

and the morning of the 21st.

Q

Do you recollect who put in the call for you to

come down there on the first of those two visits?
A

think it

I 'mnot sure who did put in the call.

was Mr. Cherry but I'm not sure.
at that time?

Q

Do you reca 11 where you

A

At the time

Q

At the time you got that ca 11?

A

No s i r, but since it was on Sunday, I

1~ere

was ca 11 ed?

~1as

probably

either at home or at the hospital when I received the call.
-

Q

That was the call in the early evening?

A

Yes sir.

Q

Could you approximate the time?

A

Well, it was somewhere around sundown, late in the

afterooon or early evening.
Q

Near dark?

A

Sir?

Q

Near dark?

A
Q

was
Near dark; I don't remember exactly what time it
did
We 11 , on that occasion you went to the jail:

you see James inside of the j a i 1?
A

James Brazier

~~as

brought to the office in the jail
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for me to examine him.

Q

Did you go into the eel 1 block at that time?

A

Not at that time, no.

Q

Or the run-around?

A

Not at that time.

might have walked out there

but I examined James Brazier in the office.

He was brought

into the office and I examined him there.

Q

Do you remember who brought him in the office or

was he there when you got there?
A

Not right off-hand, I don't remember who brought him.

Q

Did you see Mr. Cherry on that occasion?

A

Mr. Bloch, that's been a long time ago and I'm

not sure but I think Mr. Cherry was there; in fact, I'm
fairly sure that he was there,
There?

Q

Do you know Mr. McDonald?

A

Yes sir, I know him.

Q

gocyou know the Sheriff?

A

Yes sir.

Q

Do you recall seeing any of them there that night?

A

Now, so far as the identity of any person there

except James Brazier, I'm not sure,

I think either one of

them or both of them might have been there when I examined
him, but I'm not sure who was there.
Q

But you-did-see-somepol ice officers?-

A

Yes sir.
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.,
•

'

c~

""\'·

,__-~ ·, -~

Q

Is that right?

A

To the best of my recollection, it was Mr. Cherry

and possibly Mr. McDonald and the Sheriff, but I'm not sure
of just who was there. The only person that I'm sure was
there, the only two people, was James Brazier and me.

..

·,_- ··_'.'

Q

You did see him?

A

Yes sir, I saw him.

Q

Do you know Mr. Hansfield Matthews, the Sheriff's

Chief Deputy?
A

Yes sir, I 1 m well acquainted with him.

Q

Do you know if you saw him?

A

I don't recall.

I'm not sure.

He could have been

there.

Q

Do you recall how James Brazier was dressed at

that time?
no sir.

A

Not

Q

Do you know whether he was fully clothed or not?

A

At the present time I couldn't say whether he was

fully clothed or not.

know he had on some clothing but

I 1 m not sure just what he did have on.
Q

Would you be kind enough to indicate what the

matters were relative to his physical condition that you
noted at that time?

In other words, just tell the Court and

jury what-you found on physical examina~ion-of him?
A

When 1 was called to the jail, I went to the office,

.--.

·,

';
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as is customary when they have prisoners, and James Brazier
was brought to the office.
his own power.

He came - he walked in under

He was not too steady on his feet but he

was v1a 1k i ng.
On physical examination, one of the first things
noted was 1 ittle laceration on his forehead, very small;
a bruise or hematoma above his left ear on the left side
of his head, and a small cut or laceration on the back of
hJs head,
Q

\1/hat is a hematoma?

A

Hematoma is blood clot beneath the skin.

Q

Bruise?

A

Well, you would say a 1 ittle better than a bruise.

Or is it heavier than a bruise?

IT's more of- a -

Q

Did you know James prior to your visit there to

the jai 1 that night?
A

I knew who he was, yes.

Q

Did you speak to him?

A

Yes.

Q

State whether or not from indications he knew who

you vlere?
A

From all indications he did know who I was.

Q

Hov1 was his speech at that time?

A

It was not coherent.

His_speech was incohere11t.

And there's one other thing: The odor of alcohol

1~as

present
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on his breath.

I was not sure as to whether it was due to

injury or the alcohol,his incoherent speech.

So far as

other physical findings were concerned, in going over him
checked -

Q

Just a minute before we get to that?

A

A11 right s i r.

Q

I was going to ask you about the alcohol next.

Tell us some more about the alcohol?
A

Vlell, in examining the prisoner, it was necessvry

to get down close to his face and the odor of alcohol was
definitely present.

t' )

Q

The laceration or abrasion, where was it?

A

vie 11, there was one on the forehead, if I remember

correctly, was inthe rignf frontal area up near his harr
line that was small; and then there was a small abrasion
on the back of his head.
Q

Did you suture either one of them?

A

No sir, neither one of them was large enough to

warrant suturing.

Q

What is a suture?

A

A stitch.

Q

Stitching?

A

A stitch.

Q

Have- you described now a 11 of the phys i ca 1 signs

of, injury that. he had?
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A

No sir, not completely.

Q

Well, describe them completely?

A

On physical examination I went ahead and checked

his eyes, ears, nose, throat and in examining the patient
it was- well, starting with his ears, the left ear there
was evidence of some blood either in the ear-drum itself or
behind the ear=drum which couldn't be told exactly.

It

~~as

not in the ear canal but it was either in the ear-drum or
behind the ear-drum in the middle ear space.
On examination his pupils were equal and reacted
normally to 1 ight.

And 1 checked to see if there was any

blood in his nose and his mouth and throat, and there was
none in either p 1 kace •

..•.

-qA

Did you look-in his left ear'!
I looked in his left ear and that's where

found

the blood behind - either in the ear-drum itself or behind
the ear-drum.

Q

Do you recall whether or not you checked his

reflexes?
A

Yes sir, I did.

Q

What were they?

A

They were normal at the time.

Q

What do you mean by checking the reflexes?

A

Dh, tapping on his knees

v1

i th an instrument of some

sort; and in that instance, 1 think I used my stethoscope,
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which I usually do; checked his pupillary reflexes, checked
them to see if they reacted to 1 ight.

Q

Well, after finding the possibility of hemorrhage

in his middle ear or the possibility of a hemorrhage somewhere, did you give any instructions to Mr. Cherry or whoever
it was that was present with Mr. Cherry to put in a cell by
himself?
A

I most certainly did.

They were told to put him in a ce 11 by himself;

instructions.
he was to be

That was not a 11 of the

- they

were to go in and check on him at least

every hour, to see i f he could be roused; and, if at any
time his state of consciousness changed for the worse that
they could not rouse him, they were to notify me immediately.
-

Q

~lei

I, it so happened that there was another person

in jail that required some attention, medical attention,
from you, wasn't there?

·\
:>

A

Yes sir.

Q

That was not a colored person?

A

No sir.

Q

It

A

Yes sir.

Q

And you went -Were you called to see him?

A

I was called to see him some time between midnight

and day! ight,
Q

was~

white man who was an alcoholic?

don't--remember what time it was.

The best you can place it, it was between midnight
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and day 1 i ght?
A

That's about as close, maybe 2:00 or 3 o'clock in

the morning; I don't know exactly.

Q

Well, when you went to see this other person, did

you administer some sort of treatment to him?

Q

A

Yes sir.

Q

And being there for the purpose of seeing the other

person, did you go in and look at James then?
A

Yes sir, I did.

Q

Was he in a cell by himself?

A

He was in a cellby himself.

Q

Could you rouse him?

A

Yes sir.

Q

What was the condition of his speech at that time?

A

Stil\:11 incoherent, not coherent, not normal.

Q

Did you give much weight to the fact that his speech

-

-

was somewhat incoherent?
A

No sir, not particularly because the odor of alcohol

was stillthere.

He wodd

not necessarily have been- if he

had been intoxicated, he would not necessarily have been
sobered up by that time.

Q

Did you see any of the pol ice force there at that

:-,,

time?
A-

-I-'m pretty sure that 1 did but there ;:~gai_l1, 1 don't

recall who it was. Somebody let me in to see the other person.
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vie 11, whoever it was or whoever the po 1 icemen who

were there, did you make inquiry as to whether they had been
checking on him?
A

did.

Q

As you asked them to do?

A

I did.

Q

And did you find that they had?

A

We 1 1 , they told me that they had and 1 went in

to check myself since I

Q

~1as

there.

Do you recall who let you in when you went down

to see the alcoholic?
A

No s i r, I do not.

Q

Before you went on that visit to see the alcoholic,

had you been at home in bed?
A

Yes sir.

Q

Do you recall the cell that James Brazier was in

at the time you went in there?
A

could place it in either one of two cells;

don't remember exactly which one.
Q

Well, how can you describe it?

A

Well, as you go out of the office, there's a walkway

and then you go down the cell-block and it was either the
first or the second cell on the right.

A

Q

The first or second-ce 11 on_ the right?

A

I think it was the firt ·but l'mnot sure.
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Q

Where was Mr. Mattaway?

A

He was back in what I call the bullpen.
didn't mean to mention his name. Where was the

Q

a 1coho 1 i c?
A

He was back in the bullpen.

Q

Huh?

A

Back on the back side, on the north side of the

jail on the right hand- onthe northeast side of the jail.

Q

When you went in that cell, you awakened Brazier?

A

Yes sir.

Q

Did you have any trouble in waking him?

A

No sir, none

Q

Was he gone to bed?

-A

As best I recall, lYe was lying on the bed on his--

side, and

went in and roused him; and, if my memory serves

me correct, I had him to sit up on the side of the bunk.
But I did rouse him.

don't know whether I had him stood

up or not but I did rouse him and I saw that he was not
comitose or unconscious so that he couldn't be aroused.

Q
~ether

Could you tell at that time or form an opinion
his incoherent speech was due to alcohol or to

head injury?
A

0 -' l_
·~

No sir,

couldn't.

I made no effort to determine

anything right then_ except__ whether he cou 1d be roused or not.

'

Q

Did you make any laboratory tests or any blood
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tests for alcohol?
A

No sir.

To get a blood test for alcohol is rather

difficult in this section of the Country.
Q

Do you know a colored man, who acted as jailer

there, by the name of Eugene Hagwood?
A

Yes sir.

0

Did you see Eugene

l~agwood

during the course of

either one of your visits?
A

I cannot state specifically whether I did or not.

can almost say assuredly that I did because he was usually
there
Q
. I

"

- ~\

But you have no independent recollection of seeing

him?
A- --No, I have no independent reco 11 ect ion-of seeing
Gene.

Q

Now, when did you next see Brazier?

A

The following morning or

Q

Where was that?

A

At the hospital, at the Terrell County Hospital,

Honda~

Honday morning.

Dawson, Georgia,

Q

About mid-morning?

A

As best I recall, it was somewhere around 9:30.

Q

That would have been on Honday, Honday morning?

A

Yes.

Q

Where did you see him in the hospital at that time?

-'

,_.

-,'
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That's the Terrell County Hospital?
A

Terrell County Hospital.

Q

Where did you see him at that time?

A

Again, as best I can remember, it was in the x-ray

room.

There's a possibility it was the emergency room, but

think he was inthe x-ray room.
Q

Did you direct any x-rays to be made?

A

Yes sir.

Q.

Do you have any of those x-rays? Did you look for

A

I looked to see if any were made.

them?
I did not 1ook

for the x-rays; since he was sent to Columbus, there's a
possibility that they were sent to Columbus with him. There's
a possibility that they're still at-the hospital- in Dawson, -but I don't know where they are.
was asked to check and see, tobe sure if some
were made and I did check, and there's a card there stating
that x-rays were made of his skull, but I did not try to find
the x-rays.

Q

Do you recall who brought Brazier to the hospital

on that occasion?
A

remember seeing his wife there but I don't

rememberv.ho else v1as with him.
,.ii-

,'

~~~ L __ _)
_o'-

Q

vias there_any difference inthe condition of Brazier

at that time from ~at it was when you had seen him earlier ih
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the morning?
A

Neurologically or so far as his state of conscious-

ness was concerned, there was quite a bit of difference.

At

the time he was comatose or unconscious or, we' 11 say, semiconscious at best. And that's when I told them that he
needed to be in Columbus in a hurry.

Q

And to whom did you refer James Brazier?

A

I called for Dr. Louis Hazzouri and Dr. Hazzouri

was out of tovm and Dr. Durden was covering his practice
while he was gone; so, he was sent to Columbus to Dr. Durden.
He was sent actually to Dr. Hazzouri but Dr. Durden v1as
covering his practice at the time; so, I think he's the one
that saw him.
Q

Did you get- any written report back fran Dr. Durden?

A

I'm sure that I did but I 1 m not -- at the time I'm

not aware of what's in it.

Q

Have you tried to locate it?

A

No s i r, I have not

Q

Do you recall how Brazier was dressed when you

o

saw him in the hospital, as distinguished from the time
you last saw him in jail?
A

No sir.

Q

Were there any changes in his external appearance

between the two times?
A

So far as the actual evidence of injury, I saw
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none. Of course, there was some swelling in the areas where
(

the original injuries were, but that was to be expected in
that period of time.

Any time a person has a blow or an

injury, they're going to have some swelling later on, edema
or swe 11 i ng.

Q

When you saw him, was there any medication given

him or any wounds dressed by you on any of the three
occasions that you saw him?
A

vlhen I saw him at the jai 1, if I recall, the only

thing I did was put a band-aid over the 1 ittle lacer•tlon
on his forehead.

Q

Why didn't you-

A

It was right along about his hair-1 ine on the

right side.-Q

Did you examine the timpanic membrane?

A

That's the ear-drum, yes sir.

Q

Was it intact?

A

It was intact.

Q

Did you see Mr. Reginald Arnold - you know Reginald

Arnold - Ragan Arnold rather?
A

I either saw Mr. Arnold or talked to him over

the telephone.
talking to him.

James Brazier worked for him and 1 remember
I don't remember whether it was in person

_or_ over_the telephone.

think I talked to him at the court-

house after I had examined James Brazier. I think that's
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where it v1as,

I'm not sure of that.

Q

Thas was on your first visit?

A

That was right after the first visit.

Q

Did you have any occasion to talk with him?

A

I just told him th~t I had examined him.

Q

What's thas?

A

I told him that I had been over to see James.

Q

Are you and he good friends?

A

Mr. Arnold?

Q

Have you bought automobiles from him?

A

I started to say, 1 should be a good friend,

Yes sir.

think I've bought 11 cars from him in 8 years.
Q

Confining yourself to the visible external injuries,

state whether or not the appearance of those externa 1 i nj
in any way indicated
A

u-ri es

any severity of internal damage?

No sir, they did not indicate severe internad

damage, no s i r.
Q

State whether or not from your experience you've

seen many people with worse external conditions able to get
up and walk around and have no after-effects whatsoever?
A
Q

have seen quite a few.
Would you state that the external appearance of

the injury was rather mild?
-

'-··

A

Yes s i r , I wou 1d-.--

Q

You are officially employed or engaged by the City
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of Dawson and the County of Terrell to attend prisoners in
the jail, are you not?
A

My associate, Dr. Walter Martin, and I work on a

fee basis; and whichever one of us is available to see a
prisoner, we see him.

~are

Q

You're called the Coubty Medical Examiner, I believe?

A

1 am a County Medical Examiner, yes sir.

Q

Appointed by

A

The County medical examiners, if I am not mistaken,

\~hom?

appointed by Dr. Jones in Atlanta. The County medical

examiner's job is actually a state appointment.

So far as

the county physician is concerned, my associate, Dr.

\~alter

Martin, has been a13poin!ed the county physician and, since
we v1ork together, they make no distinction between us.

I'm

not sure that the city has an appointed medical examiner.

Q

Will you state whether or not at the time you first

examined James Brazier at the jail on the Sunday afternoon or
evening, you were of the opinionthat the slurred speech and
the reflexes and the unsteady gait were more than 1 ikely
attributable to acute alcohol ism?
A

That's correct.
HR, BLOCH:

I did at the time.
I think the witness is with you.

CROSS EXAMINATION

..

BY MR. HOLLOWELL:
Q

Doctor, I believe you said that when yqu_made the
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examination of James Brazier, he was not already in the
Sheriff's office but was brought to the office, is that
not correct?
A

He was brought to the office while I was there.

Q

While you were there?
MR. BLOCH:

Did he say

Just a minute!

Sheriff's office of office in the jail?
The vii tness:

The office in the j a i 1.

I don't

know what "

.~·

.

Q

Mr. Hollowell:

The jail office?

A

The office in the jail.

Q

Let me show you PLAINTIFF'S EXHIBIT #2 and ask you

is this the office to which you make reference, Doctor?
-

A

-

That's part of it; looks like a view going from

one door to another.
Q

Now --

A

However, th&Jt 1 s only a sma 11 part of the office.

Q

Yes, I understand, but you do recognize it as being

the j a i 1 off ice?

~-

A

Yes, I do.

Q

As being part of that

A

Yes.

Q

How large is that office,

--A
Q

Oh,

particula~

w~ld

office?

you estimate?

v10uld say probably IOxlO,- or l0xl2.

\'/auld you say, take it f

corner here, you
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see where I'm standing here,Doctor; so, if we ran a partition
right here and possibly right on over to the wall from where
am, ~hat would be just about right, wouldn't it?
A

Possibly, give or take a foot.

Q

Yes.

A

I am not sure df that because he was brought into

Where did they bring him from?

the office wh i 1e I was there.

I assume that he was brought

from the west side of the jail but I don't know.
Q

You don 1 t.know?

A

No.

Q

Doctor, let me shov1 you your deposition and ask

you, isn't it true that on the deposition, which was taken
of you in November, you were asked the question

_ _.......,.Q

MR. BLOCH: --

Wha!ln)age, please?

Mr. Hollowell:

12 - you v1ere asked, "In the left

wing, in the first one or two cells coming from the direction
of the porch, is that right? Answer: That's right."
were tal king about the other side.

And we

"Now, as I understand

it, he was in this group of cells over here when I v1ent down
to examine him and he was brought across to the office and
since I was concerned about his welfare,

told them tobe

sure and put him in a cell by himself, and he was put over
there."

Then the next question was:

initially? Answe_r_:_

"So, you're saying

lni_tially. Question: He was on the right

wing looking from the courthouse to the jai 1?" And the answer:
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Is that not so, sir?

"Correct.''
A

assumed that's where he was.

Q

mean, is this what you testified?

A

That's right.

Q

And whenyou were asked, "He was on the right

1~ing

1ook i ng fromthe courthouse to the j a i 1'', you said ''correct",

is that right?

is:

A

I am assuming that that's where he was.

Q

\•/ell, I'm not asking, Doctor, what your assumption

I'm asking you, did you testify that he was in the right

wing?
A

Evidently I did; it's on there.

Q

Now, at the time that you did examine him, Doctor,

on that-occasion, do-you recollect about what time-it was?-

)-;,

,.:·.

A

Somewhere inthe early evening.

Q

Just after dark or something?

A

Near sundown or dark, right in that general period

of time.

Q

Would yousay it was after 7:00?

A

Well, I

~ouldn 1 t

say specifically what time it was

but it was somewhere in that period, about that time of day.
Q

Would you say between 7:00 and 9:00 was within

the range?
A

Q

would say about that time.
Did you have an occasion to make a visit to the

.·_,,'
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country that evening?
A

1 don't recall whether I did or not.

Q

sir?

A

1 don't recall whether 1 did or not.

I make quite

a few visits to the country.
Q

Now, when

l~r.

Bloch asked you about the alcoholism,

believe you said you didn't have any tests made?
A

That's correct.

Q

And it isn't your testimony that the reason that he

was incoherent in his speech was that it was because of
alcohol ism; you are not so testifying?
A

said I was not so testifying.

I said that the

odor of alcohol was present.
Q

You're not saying now, nor have you said even on

deposition A

I did not state -

Q

Excuse me, sir; excuse me and let me finish:

say you're not saying now, nor did you say before that
the reason for the incoherence of his speech was due to
alcohol ism, acute alcohol ism or due to this man being under
the influence of alcohol, have you?
A

I said at the time, if I remember, and I'll say

it again, that the odor of alcohol was present quite strongly,
and that my assumption was-that-it was_probably due to
alcohol ism and possibly due to head injury.
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Q

But you are not saying that it was due to alsohol ism?

A

I'm not saying that it was due to either one.

Q

Now, I believe yoa said also that you then told

them, after he had been brought from the right side and you
examined him, you told them to put him in a separate cell?
A

That's correct.

Q

You knew, as a matter of fact, that there weren't

any separate cells over there

wh~re

he had been, which are

formed the same ~Jay as the cells are over there near v1here
the jail office was, didn't you?
A

There are separate cells over there.

Q

But I said, not formed the same way; they're not

enclosed in the same manner?
A

Not enclosed- in the same manner.

Q

That is, they don't comprise 1 ittle closed-in

rooms?
A

That's correct.

Q

So that one doesn't have the same kind of privacy?

A

That's correct.

Q

Now, at the time that you came back, wouldyou

estimate about what time it was?
A

Well, the best estimate I can give you, sometime

between midnight and daylight.
or

3o 1 clo~k

Q

would say probably 2:00

i11_th~ornil)g.

This is probably 2:00 or 3 o'clock; it could have
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been- How >long would you estimate that you slept that night'/
A

Well, I usually get to bed around midnight; so, I

would say that 1 probably had been to sleep 2 to 3 hours when
;\

was called.

Q

You wouldn't say that definitively but possibly?

A

Possibly.

Q

Did you get any call? Did you get any call that

caused you to come to the jail?
A

I got a call to go to tee the white alcoholic.

Q

Who called you?

A

don't recall.

Evidently it was one of the police

but I don't remember.
Q

VIe 11, you remember the other ca 11 and it was in
-

the daytime; now, you mean to say that you don't remember A

did not say that I remembered who called me.

Q

beg your pardon?

A

did not say that I remembered who called me

to see Brazier.

Q

You didn't say that?

A

I said I thought it was quite probably Mr. Cherry.

Q

You thought it was quite probably Hr. Cherry?

A

That's correct.

Q

As a matter of fact, you said you thought it was,

- i sn 1-t- that correct?
A

That's right.
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Q

But now as to a call which came in the middle of

the night, you don't remember who called you?
A

Mo, I don't.

Q

Did you remember getting any other calls during

the middle of the night after you went to bed on that occasion?
A

No, I do not.

Q

But you aon't remember even that one call?

A

I don't remember who called me.

I remember who

1vent tosee,

''!

Q

And when you went there, you roused Brazier?

A

I did.

Q

Did you have him stand up?

A

As best I recall, I just had him sit on the side

of the bed,

Q

I don't reca 1 1 having him stand up.

And his reactions wereabout the same as they were

before?
A

The only thing that I can recall, was, I was trying

to determine whether he could be roused or not, whether he
was capable of rousing by normal means.
Q

How did you rouse him?

A

Just by shaking him and ca 11 i ng his name.

Q

And he roused?

A

That's correct.

Q

And sat upon the bed?

A

I don't reca 11.

t-- --

I

I

I think he did sit up on the bed,

__ __:,.:_;:_-·,--;
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on the side of the bunk.
Q

Or just woke up, you dm't know?

A

I'm sure that I could wake him up. That's the thing

was trying to determine.
Q

Vlh i ch bed was he in?

A

If he was in the cell that I think- he was on the

bottom bunk. There are 2 bunks or 4 bunks- and if I recall,
it was the first one as you go in.

If I remember the cell

correct 1y, it \vas the bunk on the right as you go in the
door and it was the first one on the right.

think that's

where he was, but he was on the bottom bunk anyway,
Q

He was on the bottom bunk?

A

Yes.

Q.

And you don't know whether he sat up or whether

you just let him lay there, but, at any rate, you roused him?
A

I roused him so I could see that he was not

unconscious, not comatose,
Q

Did you re-check the ear?

A

Not at that time.

Q

Did you ever re-check the ear?

A

No, I didn't think there was any cause to.

Q

You didn't check to see whether there had been any

additional bleeding of the ear at that time?
A

There was no blood in the external ear canal.

Whatever blood was there was either in the middle ear space

Dr.
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or was in the tissue of the timpanic membrane, the ear-drum
itself.

Q

Well, this is one of the basic things that one

looks for, is it not, in initially determining whether or
not there has been

a basal fracture?

A

Usually, yes.

Q

And this was present in this man?

A

Except for one thing.

You could not determine

whether the blood was behind the eardrum, in the middle ear
space or whether it was actually in the eardrum itself,

Q

How would younormally determine that'!

A

By observation or by x-ray to see if the man did

have a skull fracture or observation to see what his condition
was.
Q

But you did not recommend it at that time 'I

A

No, I didn't because at the time 1 thought it

was quite possible that the blood that 1 saw was in the
tissue of the ear-drum itself.
Q

Now, you saw him the next time, I believe you said,

at the hospital?

,

I

A

That's right.

Q

And you are, did you say, the County physician?

A

I'm the County 14ed i ca 1 Examiner.

Q

County Medical Examiner?

A

Tha$ 1 s right, one of them.
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Q

And they pay you; you're on a salary with them?

A

On

Q

Let me show you PLAINTIFF'S EXHIBIT 16 and ask you,

a fee basis.

do you recognize the person there? Who is that person, the
male person?
A

James Brazier.

Q

Is that about the way he looked at the time of his

death?
A

Well, I didn't see him at the time of his death.

That was 5 days later.

Q

Well, I mean generally as of that time?

A

Correct.

Q

You knew him?

A

lknew him.

Q

You saw him from time to time?

A

I saw him from time to time.

Q

He serviced your car, didn't he?

A

He did.

Q

And you had seen him many times, as a matter of fact.

A

Well,

wouldn't say many times but

had seen him

quite a few.

Q

Q

Do you buy your gas at that fil 1 ing station?

A

No.

Q

On occasions?

A

Rarely.

Dr.
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Q

But you've bought cars there?

A

I've bought cars there but I rarely buy gasoline

there.
Q

Now, whenyou saw him around there, he was always

working, wasn't he? Generally?
A

\'/ell, if I saw him there, he was working.

Q

Otherwise, you wouldn't want to pay him, would you?

A

Or he wouldn't be there.

Q

Was his hair generally of the nature that you see

it there; that is, not too long but kind-of a wooly texture?
A

That's as best I remember it, about 1 ike it was

Q

Considering that here he might be dressed a 1 ittle

then.

-better than what he-might be norma 11 y at work, is that coreect?
A

think he usually had on a cap when he was working

or a hat.

Q

Let me ask you this, Doctor:

You saw him, you

say, the next morning at the hospital?
A

Correct.

Q

And that his wife had brought him?

A

remember his wife being there.

don 1 t know

who brought him.
Q

And, in your opinion, his condition as you observed

it ext~ rna 11 y_was about the same as it had been when you had
seen him about midnight, is that correct?

932

Dr. Ward - cross
A

That's right.

Q

Now, I will ask you, Doctor-

A

I vlidn'

Q

Well, between midnight and daylight, whatever time,

t

say about midnight.

1t was somewhere -

you say possibly between 2:00 and 3 o'clock?
A

That's about right.

Q

Now, during that time that you made this dete•·mina-

tion, you made an x-ray and then you told her to take him on
to Columbus, and you made connection with the hospital for
her to bring him down there, is that right?
A

As best I recall, when they brought James Brazier

to the hospital, I was in the operating room, and they said
he was out there; and !told them toget some x-rays; and then
when

cameout of the operating room is when I saw.

And

when

saw that his state of consciousness had changed from

the evening before and the early part of the morning before,
that's when I told his wife that he should be in Columbus as
quickly as possible; and she suggested taking him or somebody
suggested taking him in their car.

Q

And away they went?

A

Right shortly.

Q

He might have been x-rayed even before then,

mightn't he?
A-

He could have been.

Q

Let me ask you this: Did you have the occasion to

'>.
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have him to comb his hair or to rub your hands through his
hair, or to shine your 1 i ght up in the top of his head, in
order to determine whether or not there were any bruises
and contusions in that area?
A

I had no reason to.

I did examine his head looking

for abrasions or lacerations, and there was one.

The one that

was on-his hair receded somewhat 1 ike mine does -and it was
along this, along in this area; and there was one on the back
of his head which was in his hair and I found it.
-.r.
~-:\':---·

Q

Whereabouts back here?

A

If I remember correctly, it was on the left side

in the back, right along here (pointing).

Q

..

You didn't pay any particular attention to the top

of the head as such?
A

There wasn't any evidence ofdamage there.

v,ras

looking for any point of damage and I found none.

Q

How would you account for there being multiple

abrasions and contusions over the hair bearing surfaces of
the man?
A

!didn't see any abrasions, other than the two that

have described in the area above his left ear, which you
could call a hair bearing area.
just minor abrasions there.

There were contusions and

This would be classified as a

laceration but not la_rge enough to be sutured; and the one
in the back of his head In the same manner.
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Q

Would you say that this whole area, general area

here that I am pointing to, that is generally from the ears
up, would be considered as the hair-bearing portions of one's
head?
A

In some people.

Q

Well, I mean on one who has hair?

A

Correct.

Q

When you went to the hosp ita 1, I mean to the j a i 1

between 2:00 and 3 o'clock, that is A. M. on the 21st, whom
did you go to see first, Mr. Hardaway or Hattaway?
A

went there to see him and, just as a matter of

concern for a patient, I stopped by to see James Brazier
and to see if he could be aroused.

I was not called to

see James Brazier.

Q

So, you merelf went by out of interest to see how

your patient was thereafter, is that correct?
A

That's correct.

Q

Would you say that it would be possible to make

the kind of injuries that you saw on Brazier with this,
PLAINTIFF'S EXHIBIT No. 17?
A

It's possible to make them with that.

Q

Would it be 1 ikely that they could be made with

an instrument of this general nature?
-A

-1'1ell,-it 1 s likely that it could be made with_an

inttrument of that general nature, but there are a number

Dro
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of other instruments that it could be made with though.
Q

But it could be made with --

A

-- with any blunt instrument.

Q

V/ith a black-jack?

A

It could be made with a black-ja~ it could be

made with a Coca-Cola bottle.
Q
A

With a Coca-Cola bottle?
don't know what made the injury there. All I

,·

know it was there.
Q

A11 you know is that it was there?

A

That's correct.

Q

Is it possible that there could be bruises and

contusions made by a blunt object, which would cause bruises
and

contu~fons

all over the scalp surface and all of it be

registered generally under the surface of the scalp, sir,
as distinguished from on top of the surface?
A

l don't quite follow you.

Q

When one has the occasion to have bruises and

contusions of the scalp, is it possible for there to be,
for the bruise to be under the skin, so as to make the top
surface of the skin unbulged, shall we say?
A

I am contending and have contended from the begin-

ning that the injuries presented were those on the front of
hi~ head, the back of his head-and on the_side of his head.
Q

Nov1, Doctor, you're not answering my question, sir.
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I wonder if the Clerk would read it please?
THE REPORTER:

"When one has the occasion to have

bruises and contusions of the scalp, is it possible for
there to be, for the bruise to be under the skin so as
to make the top surface of the skin unbulged, shall we
say?''
_ _ _Q

~1 r.

Ho 1 1owe 1 1 :

sir; it is quite possible?

-- so that, it wou 1d not register,
Right, sir?

A

I'm trying to give fair and honest testimony here.

Q

I understand?

A

There's one point that I'm trying to make:

the man who examined him initially.

I am

So far as I know,

I

have told you exactly what I found: the laceration on the
front-of his head, the laceration-on the back of his head,
the contusion in the left temple area, and the hematoma there.
Now, so far as any other injury to the top of his
head, I examined him and I found none.

Now, !don't know

\~ho

says they did, but that was his condition at the time 1
examined him at the jail that night.
Q

You don 1 t know what came about any time after that?

A

I '11 say that his external appearance, so far as

can discern, was the same the foll01~ing morning as it
was the night before.
Q

You didn_'t ~xamine -did you examine his head as

of the time that he was brought to the hosp ita 1?
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A

I did not go over his head completely, as I did the

right before, no.
MR. HOLLOWELL:

No further questions.

THE COURT:

Anything further?

MR. BLOCH:

No sir.

THE COURT:

You may go dm•m.

!-lay the Doctor

be excused now?
If he doesn't mind, we'd 1 ike for

MR. BLOCH:
him to remain.
The Witness:

I I 11 wait.

MR. BLOCH:

I would rather for him to wait
kno~J

because I don't

All right, who do you

All right.

THE COURT:
have next?

what might come up.

Have them ori the stand, whoever it is,

whoever you have next, have them on the stand ready to
testify after a 10-minute recess.
RECESS:
-

-

-

-

-

~

-

-

-

3:40 PM to 3:50 PM - FEB. 7, 1963
-

-

~

-

•

-

-

n

-

-

-

-

~

-

-

-

-

EUGENE MAGWOOD
witness called in behalf of Defendants,
being first duly sworn, testified on
DIRECT EXAMINATION
BY MR, BLOCH:
Q

Vias he sworn? \'/ere yousworn the first day?

A

Yes sir.

-

-

•

-

-
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Q

Your name is Eugene Magwood?

A

That's right.

Q

Where do you 1 ive?

A

Dawson.

Q

Talk loud now?

A

Dawson, Georgia.

Q

Where in Dawson do you live?

A

500 Cedar Street.

Q

How long have you 1 ived there?

A

Well, this makes 8 years.

Q

You're not married now?

A

No sir.

Q

You were in the chain-gang?

A

7 years.

Q

About 7 years?

A

That's right.

Q

For killing somebody?

A

I did.

Q

Where did you begin - when did you begin serving

in the chain-gang?

.

A

The 18th day of Apri 1 in 1 955.

Q

Your trouble arose down in Fitzgerald?

A

That 1 s right.

Q

Ben Hi 11 - "County?
r--

A

Ben HIll County.

--··

<' \

'
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·-,\
Q

A

Where did you serve all of your time?
served in jai 1, in Terrell County; 3 months

at the camp and the rest of it at the jail.

.:;.'.
·,,

Q

How old are you?

A

44.

Q

How tal 1 are you?

A

5 feet 6 inches - 11 inches.

Q

How much cb you weigh?

A

About 170, I imagine.

Q

What do you do now?

A

Work at Dawson Oil Company.

Q

Who is your boss-man?

A

Mr. Johnny Waters.

Q

A

Well ,do anything that come to hand, just no special

Q

Sort of a handy man?

A

That's right.

Q

How long have you been working there?

A

Ever since the middle of May.

Q

Since the middle of May?

A

That's right.

Q

You got out on the 18th day ofApril?

A

That's right.

Q

And were you out of o job from the 18th of April

job.

v ,.•;
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to the middle of May?
A

I was not.

I went to work the next week.

Q

Now, during the time you were in jail there, in

the Terrell County jail, you were a trusty, weren't you?
A

That's right.

Q

Were you a trusty the whole time?

A

The v1hole time.

Q

What was your job?

A

Well,

Q

Did they call you the janitor?

A

That's right.

Q

Did you feed the prisoners?

A

I dId.

Q

-Did-you

A

I dId.

Q

Who did you work under?

A

Whol work under?

Q

Yes, who did you work under?

A

The Sheriff.

Q

The Sheriff?

A

Yes sir.

Q

Sheriff Matthews there?

A

That's right.

---Q

1

see'd after the jail, chickens, dogs.

hav~

charge of

th~

cleaning up of the jail?-

You worked under his supervision and you took

instructions from the City pol icemen too?

Magwood - direct
A

That's right.

Q

Do you know Mr. Cherry here?

A

I rea 11 y does.

Q

How 1ong have you knoWn 1-lr. Cherry?

A

Ever since I come there.

Q

6o you know Mr. McDonald there?

A

I does.

Q

You knew that during a part --Mr. Cherry is Chief

•..·

1
'

.• 'i·
.-

;-;~

---o:::;~(

~:.:I1i::

.:.~.~i~j~:·

of Pol ice now?

- ,r-,

;~i

~J

A

That's right.

Q

During part of the time he was not Chief ?

A

No s i r.

±:.1'
~~~
,_,,.._,.

Q

But he was on the po 1 ice force?

A

That's righL

:~P#.I

Q

And during a part of the time that you were there,

.

.::.:~ .:~-

Mr. McDonald was on the pol ice force?

I

A

That's right.

Q

Did you carry the keys?

A

I did.

Q

When did you first start carryiing the keys?

A

The second day I was there.

Q

Going back a little,Gene: Do you remember about

four months ago being asked questions and giving answers
about this matter?

:;/::~t§
-·>z~_~,

A
,

.~ti·

;.·cq--.

I does.
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Q

Right in there in that room?

A

Yes sir.

Q

Before this gentleman there (reporter)?

A

Yes sir.

Q

Do you remember the date, when it was?

A

I doesn't; I don't remember.

Q

Well, you never gave testimony here but once, did

A

No sir, that 1 s a 11 .

Q

How didpu happen to come here that day?

A

I was subpoenaed here.

Q

By whom'!

A

Hattie B. Brazier.

Q

By whom?

A

Hattie B. Brazier, Albany.

Q

And do you recall that was the lOth of October?

A

I believe it was,somewhere 1 ike that; I believe it

Q

Allright, now going back to where Vie stopped off:

you?

was,

You first started carrying the keys when you went there as
a trusty?
A

That's right.

Q

Where did you sleep?

A -At-night?
Q

At night, yes?

Where?
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·-

'j

A

In the jail,

Q

Which cell did you sleep in?

A

I slept in the second cell from the back left.

Q

Up toward the front?

A

From the back, the left wing.

Q

Toward the back?

A

That's right.

Q

On the east wing?

A

That's right,

Q

That is, as you came into t~court-yard from the

courthouse toward the back of thecl courthouse into the jail
department, you slept on the left-hand side?
A

That's right, the left-hand side,

Q

The second cell from the office?

A

That's right.

Q

Could you see up and down the 1 ine of cells?

A

Any time of the night. The 1 ight stayed on all the

Q

Do you remember a Sunday when James Brazier's

---

time.

father, Odell Brazier, was brought in?
A

Well, I remember the Sunday but I didn't see him

when they brought him in.

Q
-- A
Q

You didn't see Odel 1?
No s i r, I did n 1 t see him,_
Did yousee James when

was brought in?
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A

I didn't but I see'd him directly after.

Q

Youdid not see him when he was brought in?

A

No sir, I didn't see him when he was brought in.

Q

You had charge of seeing that the prisoners there

are fed, do you not?
A

That ' s r i gh t, that ' s right.

Q

You didn't feed them-

A

Not that night I didn't; not 'til that morning.

Q

You didn't feed anybody an evening meal on Sunday,

did you?

I'

"

-~

{

A

They gets two meals a day,

Q

Only two meals on Sunday?

A

That's right.

Q

You had the key-to the jail, to the whole jail?

A

To the whole jail.

Q

What else do you do or did you do when you were

a trusty? Did you help the Sheriff in other ways besides
being the janitor of the jail?
A

Whatsonever he wanted me to do.

Q

Now, on that night that James B1·az i er was in

there, when was the first time that pu knew he was there?
abou~

A

When I went in

7:30.

Q

About 7:30 that night?

A

About 7_; 30.

Q

How did you kn01·1 he was there?

,~;}r~1

,.
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~~':},::{~~~t

A

Well,

f)~

and as

go in,

didn 1 t know he was there

1

til I went in;

just look in the cell there and see'd him

and I knowed him,

:.,:~,_:: (~'-' ::. ~-

Q

\>/here was he then?

A

Laying there onthe bed,

Q

In what cell?

A

The first cell.

Q

And did you all have any conversation?

A

~/ell,

I asked him how was he doing and he said

aJlright,
Q

Don't go into what you said; just did you have any

conversation?
·A

Oh yes, yes, yes.

A

It was about 7:30,

Q

And when was the next time you saw him?

A

That morning.

Q

The next morning?

A

The next morning.

Q

After you saw James there in the cell when you came

in, where did you go then?

--.. ,,
-• --.

A

\>/ell, I went on out and swept the yards that morning.

Q

No, no, I mean the night when you saw him in the

A

Where did I

ce 11?
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Q

Yes?

A

Oh,

went on back there to the room and came back

and went back on the other side· there 1vhe re his daddy was.
Q

vlhat time did you go to sleep that night?

A

\·le 11 , I go to sleep around about 10 o'clock.

Q

Now, when you went to your ce 11 to go to sleep, did

you see James then?
A

I see'd him.

Q

\•las he in his ce 11 then?.

A

He was s t i 11 in his ce 11 •

Q

Did you sleepsoundly all night?

--··

)

A

No, I never slept sound.

Q

What's that?

A

I never did sleep sound there.

Q

We 11 , were you up and down a 11 night?

A

We 11 , I wasn't up and down but, if I heard a noise,

----

II'Duld go to the door and see what it was.

Q

Did you hear any noises?

A

I arion't heard

Q

Now, you first saw James at 7:00, around 7 o'clock?

A

That's right.

Q

And you next saw him around 10 o'clock?

A

That's right.

Q

Did---you-see him any more betvJeen then and the next

morning?

anything.
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A

I did not.

Q

~id

A

I ain't heard anything.

Q

How far from his cell was your cell?

A

About 1 ike from here to the door yonder.

Q

From here to the door?

A

That's right.

Q

How did you come to see him the next morning?

A

Well, I came in to ask who all wanted breakfast

you hear anybody go into his cell?

and who wanted to eat.
Q

He didn't eat anything?

A

He didn't eat anything.

Q

Did you know he was to be taken to court that
---

mor-n rng?
did.

A

That 1 s right,

Q

To the Monday Morning Mayor's Court?

A

That's right.

Q

Was it your job to get the prisoners out?

A

I did.

Q

ns t

A

I did.

Q

i~as

A

They was.

Q

Huh?

A

They VJa s.

were going to court?

there anybody besides him going to court'!

-----

9 48

Magwood -direct
Q

Who?

A

Well, it was him and his daddy.

I juS: forget now

but it was 2 or 3 more of them.
Q

But you kncw he was'l

A

I know he was.

0

Did you see him going to the jail, I mean going to

court?
A

I was there when he got up and wa 1ked out and I

looked at him when he got in the car.
Q

Now, where do they havli! the court?

A

Up there to the fire department.

Q

V/here?

A

Oh, it IS about 2 b 1ocks, I imagine.

Q

How far?

A

About 2 blocks,

Q

About 2 b 1ocks?

A

Yes sir.

Q

1
vie 11 'when it came time to go to the Mayor s Court,

How far away fromthe j a i 1 is that?

imagine.

did you go in there and say ''Come on" or what happened?
A

I did.

Q

V/hat did you say?

A

I told him '·vie was ready for court and get up

and let's go."
Q

What did-he say?---- -

A

He said "All right!.; got up and slipped on his shoes

.,--,

:-,

-
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and come on out.

Q

At the time you went in and told him it was time to

go to court, did he have on any clothes?
A

He did.

Q

vlhat did he have on?

A

He had on

-

I don't know the color

- but

he hnd

on pants and shirt.

-

Q

Pants and

A

- and shirt,

Q

And shirt?

A

That 1 s right.

Q

Did he have on sox?

A

He did.

Q--

Did

ne

have-on a tie?

I don't think he did;

don't think he did.

Q

Was it an unde6shirt or top shirt?

A

Top shirt, top shirt and undershirt.

Q

Top shirt and undershirt?

A

That's right,

Q

Did you see any blood on them?

A

I ain't seen a speck nowhere.

Q

When youwent in to get him, was he lying do\1n or

sitting up or standing up?
A

___t1_E;_was2_i tt i ng up on the bed; ~itt i ng____l:l£_on th:_ __

side of his bunk.
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Q

Sitting up on the bed?

A

That's right.

Q

Is it a double bunk?

A

Single bunk.

Q

Single bunk?

A

That 1 s right.

Q

~las

A.

Sitting on the side of it.

Q

lve 11 , when you said ''Come on, let's"

he sitting on.the side of it?

--

what did

you say to him?
A

told him, I said "Come on, Bubber, and let's go;

they're out here waiting to go to court."

And he stretched

down and slipped on his shoes and got up and come on out.
-Q--A-nd which way did yoiF all walk out?
A

Come out the front, the back of the jail there.

Q

And into that court?

A

Come down the wing there right on out into the

yard to the car. The car was parked right in front of the
gate there.

Q

You know that pen over there where they keep the

quai 1?
A

That's right, come right by it.

Q

You came right by it?

A

Right by it._

Q

They're tame quail?

..._.,.-
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A

They was.

Q

The cars, the official cars, Sheriff's, pol icemen's

and so forth, they're parked back of the j a i 1?
A

That's right.

Q

But in front of that enclosure?

A

That's right.

Q

I mean back of the courthouse?

A

That's right, back of the courthouse,

Q

And i n front of that enclosure where the quai 1 are

and the court-yard to the j a i 1?
A

That's right.

Q

And then, did you come out the front door there

from that porch?
A

I come to the porch.

Q

Were you holding him up?

A

Not a soul; didn't nobody have hold to him.

He

was walking by himself.

-!-·

Q

Were you walking by his side?

A

I didn't.

Q

What's that?

A

Mr. Shi Chapman, policeman, was.

Q

Well, Mr. Chapman is dead, isn't he?

A

Yes sir.

Q

Mr. Chapman was walking by his side?

A

He was walking along behind him.

Mr. Shi Chapman was.

He was ahead of hi

l~agwood
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Q

Did he have hold of him in any way?

A

He did not.

Q

\'Ia s he handcuffed?

A

He was not.

Q

\'/ell, where were you walking?

A

I was standing there to the door where they come out

the door at.
Q

You didn't go with them?

A

No sir, I didn't go with them.

Q

Did you see Odell on that occasion?

A

I did.

Q

Where was he?

A

He was behind them.

Q

Behind Mr, Chapman and James?

A

1 hat ' s r i gh t.

They all just be in a 1 ine one

behind another.
Q

Sort of in a single file?

A

That's right.

Q

And did they walk on to the court, to the Mayor's

Court?

-

A

No sir, they walked -

Q

Or did they go in a car?

A

They walked out to the yard to the car and they all

got in the-car.
Q

Whose car did they get in?

953

Magwood -direct
A

Pol icemen's.

Q

Mr. Chapman's?

A

Yes sir.

Q

You don't know 1~here they went from there or where

re was 1et out?

,,,,"
'

A

He went from there to the court.

Q

Huh?

A

He went from there to the court.

Q

Yes, but you didn't see him any more?

A

!didn't see him no more.

Q

Is that the la$t time you ever saw him?

A

That's the last time I ever seen him.

Q

Did you talk any to

hi~

that morning, except to

say "Come on, let's go" or to ferr-him it was- time to go to
cou rt'l
A

No s i r, I did not.

Q

You didn't hear him say anything else?

A

I didn't hear him say nothing else.

Q

vias he walking under his own power?

A

Hi s own power.

Q

No blood or anything on him?

A

!ain't seen none nowhere.

Q

I think the witness is with you -- Just a second.

--You never have seen James any-moee?
A

No sir, I didn't see him no more.
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Q

He didn't come back to the jail after you saw him

there?
A

No sir.

Q

Did you clean his cell out?

A

I did.

Q

¥/as there ahy evidence - Did you see any blood?

A

I a in 1 t seen none nov1here.

Q

Or soiled clothes?

A

I ain't seen none.

Q

Or soiled bed clothing?

A

He had on his clothes.

Q

Or blankets?

A

ain't seen soiled nothing.
CROSS EXAMINATION --

BY 1>'\R, KING:
Q

Now, I believe yousaid on direct examination that

you were made a trusty shortly after you came to the Terrell
County j a i 1, is that coreect?
A

I was.

Q

¥/here were you convicted?

A

Ben Hill County.

Q

¥/here is that?

A

Fitzgerald.

Q__

Down_at Fitzgerald.

v1hat camp v1ere you assigned to?

After you were_ convicted

Magwood
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A

Terrell County.

Q

You were immediately after conviction assigned to

Terrell County?
A

1 was assigned to Terrell County.

Q

Now, you say that - Isn't it true that you spent

several months in the camp before coming to TerrellCounty jail?

A

A

Three months.

Q

You spent three months, sir?

A

Three months, that's right.

Q

Are you sure it was three months?

A

It was right about 3 months.

Q

You were not there long.

I v.Jasn 1 t there long.

Just a moment ago, you

told Mr. Bloch that you spent 3 months?
-ft.-. That'sright.-

Q

Well, do you know whether that's right or not?

A

We 11 ,

wouldn't be positive it was 3 months but

said 3 months.
Q

Now, which is correct?

A

Well, I know I wasn't there long before he sont me

to the j a i 1 •

Q

Well, you said just a moment ago that you spent 3

months there?
A

Well, I made 7 years and 1 stayed there, I figure

it-was about 3 months, and 1 came there the_ 18th day of Apr i 1 .
Q

Hell, I read you testimony th<llt was taken on

.

·,

;:
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You remember the deposition that Mr. Bloch has

referred to, that you gave here in Americus, Georgia?
A

I remember some of it.

Q

What I'm saying is that you remember the occasion

here, do you?
A

Oh sure.

Q

And do you remember when you were asked "vlhere'

let's start here:

"And you stayed there in jail?"

And your

answer was, "I made my whole time there at the jail except
2 months"

~

A
Q

Now, I want -said about 3 months.

In other words, you 1 re saying that ·this wrong, is

that right?
A

\'lell, I don 1 t know how 1ong

camp, to specialize, but it

1~as

1~as

out there to the

around 3 months.

~

Well, do you deny that this is what you said?

A

No, I don't deny what I said.

Q

Now, which one is true, what you said then or what

you said to Mr. Bloch a moment ago?
A

Well, whichever one you figure is true.

around 3 months.
Q

Now,

I said

It could have been 2.
believe that you indicated that you did the

genera 1 chores a round the j a i 1, is that right?
A

I did.

Q

And among those chores were youever or did you ever

'

, __ , .. ·-·
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have the occasion to go hunting with the Sheriff or his deputy?
A

vie 11 '

was under his authorize.

Anything he asked

me to do, I did it.

Q

You didn't answer my question?

A

\'/ e 11 , I 1 m j us t t e 1 1 i ng you •

was under his

authorize and whatsoever ;_·,

Q

Did you ever go hunting with the Sheriff or his

deputy or pol icemen?
·'"'

A

No, I don't remember it.

Q

You never did?

A

(No answer) • •

Q

So, you say that you never went hunting with the

Sheriff or any of his deputies or any of the po 1 icemen?
_.:_,:,__

__ _

A

I haven't been with any pol icemen.

Q

Now, you remember again this deposition that was

given here back in October, is that right, and I read to you
an excerpt from it -

_ _Q

MR, BLOCH:

What page?

MR. KING:

This would be 127.

The question is, "Sometimes during the winter

.. ~-

time?" The ansv1er: "I was mostly there at the jai 1 all the
time.

Question:

But sometimes you did go out hunting with

them when they v1ent to pick up birds?" And the answer was:
"No,--1--never did go with him.

Question: 1'/hodid you go

I went with the Deputy a time or two.

\>lith Mr.

;~.;.

~

' , '-_-

,. :.

'

.'
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"Mansfield,

That's right.' . . . Do you deny that you made

that statement?
A

I don''t know what I said then.

I'm tesuifying

novl to the truth and that's all I can do.

Q

In other words, then you're saying what you testi-

.fied to before was not the truth?
I'm testifying now,

A

don't know what I said then.

Q

believe a moment ago on direct examination you

made a statement that you had an occasion onApril 20, 1958,
at or about 7 o'clock, you checked the jail cell of James
Brazier, is that correct?
A

That's right.

Q

Now, was

th~t

before or after 7:00?

A-- Before-or after?

It was-7:30.

Q

Was it before 7:00?

A

If it was 7:30, it would have to be after 7:00,

Q

Then, you say it was 7:30?

A

That's right.

Q

And, of course,you said that that was the first time

on which you checked it, is that right?
A

That's right.

Q

Then, what was the next time you said you checked

it?
A

didn't check himo

_l_v1as just__there in the jail,

up and down the hall from one si

to the other.
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Q

As a matter of fact, you testified a moment ago

that you also checked his cell at 10 o'clock?
A
there.

I went by and see'd him.

I see'd him laying in

I cwldn't miss from seeing him, went right by him.

Q

Will you answer the question?

A

I Hill.

Q

You did check him against at about 10 o'clock?

A

I see'd him.

Q

\'/ell, what do you mean V!hen you say you saw him?

A

When you go in there, you can't miss from seeing

him because when you go in, his cell is right to the right.
didn't specialize check him.

Q

Calling your attention again to the deposition

that you gave, leaH your atTention to the following excerpt:
The question was asked, '·Now, on this night that Brazier
was arrested, you didn't spend the whole night in your cell?
Answer:

The whole night in my cell. Question?

the time !went in,

did.

Yes. From

What time did you go in?

Well,

I don't know exactly what time but I was in before 10 o'clock.
You were in before 10 o'clock? "fhat's right.

Now, what

were you doing, say between 7:00 and 10 o'clock?

Answer:

I was sitting out there in the yard or down there in the
basement, Elown in the basemen where?
Dovm in the courthouse_ basement?
there looking at TV.

In tl-ecourthouse.

That's right, I

W<JS

down

I was right there in the courthouse
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"looklng at TV untillO o'clock" . . . Do you recognize this
~--

I

as your testimony?
A

No, 1 don't.

Q

Are you saying that you didn't make these statements?

A

No,

:.r.

don't; 1 don't rememberit 'cause there's not

no TV down there to look at.
; ·'

Q

Are yousaying that this i s not an accurate report

of your testimony?

,. '

A

As 1 knO\'>IS of.

Q

Now, which one of these is correct, this statement

which you made back in October A

The statement I made a wh i 1 e ago.

Q

The statement you made a wh i 1e ago?

A

That's right.

Q

Then, what you're saying is that you didn't te 11

the truth back in October, is that right?
A

1 told you what I knO\.,edroout it.

MR. KING:

vlell, if Your Honor pleases, I

would respectfully request that the witness answer the
last question.
THE COURT:

vie 11' I don It knO\"' whether to te 11

him to answer it or not under the circumstances because
I didn't see, as youread it there, I did.n't detect any
d i i'ference in v1hat you were read i ng_from what he test ified a few momehts ago.

Maybe I'm confused. But

I

Magwood
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The Court:
understood him to testify once as you read it there that
he went to the cell about 10 o'clock.
MR, KING:

If Your Honor pleases

THE COURT:

And I understood him tosay the same

thing earlier.
1-IR.KING:

I'm not sure. What is the difference?
If Your Honor pleases, I respect-

fully call the Court's attention to the fact that this
witness stated that he went in about 7:30.
THE COURT:

Oh, is that the difference, the

difference between 7:00 and 7:30, that you're calling
to his attention; is that the difference?
MR. KING:

I'm simply trying to ascertain, Your
---

Honor, which one is correct.

think it is

pr~tty

patent

that there is a variance between such testimony as he
gave in October and that which he's giving today.
THE COURT:

see, and you want him to say

whether when he said 7 o'clock in October, whether he
was telling the truth then, or whether he's telling the
truth now, v1hen he says 7:30, is that it?
•,--;-

MR. KING:

No, Your Honor, that is not it.

THE COURT:

Then, I don't know how to direct

the witness to answer the question, unless we have an
undersaanding about vlhat-it- is you want him to answer,
Now, state your question again to him.

,,

'
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Would you read the question again,

MR. KING:

Mr.Joiner, please, if you can find it?
THE REPORTER:

"Then, what you're saying is that

you didn't tell the truth backin October, is that right?
Answer:

to 1d you v1hat I knov1ed about it."
All right, n01v the question, 11itness,

THE COURT:

is whether you told the truth in October ow whether
you're telling the truth now. That's the substance, as
I understand the question. That's the question? That's
the question?
The Witness:

Sir?

THE COURT:

The question is that counsel pro-

pounded to you, whether you were telling the truth at
the time-you testified in October or v1hether you are
telling the truth now?
A

The Vlitness:

I'm tell lng the truth as far as

knows of now, because back in Ocfober I don't remember
telling him 7:30.
Q

Mr. King:

don't remember telling him 7:30.
Then, are you denying what was

taken on your deposition back there?

that

A

I said I don't remember telling you no 7:30.

Q

Well, are youdenying that this is true?

A

I told you, 1 don't remember telling you no 7:30,
was- in there at no 7:30.

I mean at the_courthouse__ ~

at no 7:30, !don't remember telling you that.
'

'
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Q

Which one of the statements do you recognize as

A

\llha t I to 1d you a wh i 1e a go.

Q

The one that you're making today?

A

The one I'm making today is the truth.

Q

I call your attention to another excerpt from

true?

your testimony given on depositon -

_ _Q

HR. BLOCH:

Vlhat page?

~1r.King:

And this is 132. The question is

asked, "And then you would come on over? Answer:
·'.

come on and go to bed.
you went to bed?

Did

Answer:

}OU

I would

check the prisoners before

No, I did not check them."

Now, is that a true statement or the one that you
gave a moment ago?
A

I don't check the prisoners when I go in and go to

_:.::

bed.

shuts all the doors. But at that Brazier, I couldn't

help but see him because he was there at the door.

Q

Well, when Hr. Bloch asked you a monent ago, did

you check the witnesses (prisoners), did you mean the same
thing by check then that you mean now \~hen you say check?
A

I wouldn't call that a check.

there and see'd him.
Q

just looked in

don't specialize checking.

But it is your testimony that you saw -THE COURT:

Counselr suppose you question him

from back there and he can he~r you all right.
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MR, KING:

This, I submit Your Honor, is only

for purposes of availing hirn the opportunity to see
it, if he wants to.
THE COURT:

A11 right, if he expresses a desire

to see it, he can then see it.
Q

Mr. King:

Then, it is your testimony that

you did not check or you did check Brazier?
A

did not check him, just to check to see was he

in there or was he not, I did not do that because

know

when the door is locked, he's going to be there.
Q

But you said in passing youdid see him?

A

did see him passing the door.

Q

ca 11 your attention tothe deposition again, which
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A

It must be. I ain't remember telling you that.

Q

Would you categorically answer the question yes

or no?
A

No.

Q

Are you saying that this statement is false?

A

Yes, it's false.

Q

I believe that on the morning of Apri 1 21, you

I

do~'t

remember telling you that,

said that you v1ent into Brazier's cell, is that right'!
A

I went in there and got -

Q

--and got him ready to go to council, is that

right?
A

That's when I went in.

Q

And he came on out withyou, is that right?

A

He canie on out.

Q

I call your attention to the deposition taken

back in October again, and for benefit of counsel, I refer
.:i-··

to page 134. The following question was asked with reference
to this very matter:

"Question: Who brought him out?" And

the answer by you is, "Mr. Shi Chapman.';

Going back a bit,

I ~11 your attention again to the deposition on page 134;
the question was asked: '}1e11, you saw him,didn't you?
I saw him.

Sure

l:c was there to the courthouse and he come out

the wing into the yard.

Question:

You were at the court-

house and you saw him when he came_out? Answer:

Wfjy, sure.

\>/ho brought him out? Answer: t·lr. Shi Chapman. Question: 1'/ho
see nobody but h
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Now, is this statement true or the one that you've
given today?
A

just before told you, I opened the ·door and

him and Mr. Shi Chapman came there to the door.

I unlocked

the door for him, and they walked on out of the jail.

Q

How could you dothat when you were over in the

court yard?
A

You say here you were at the courthouse?
wasn't in no court yard.

I was there at the

jail. I wasn't in no court yard.

Q

Then, what statement is true, this one or the one

you gave back there?

A

can't be in the court yard and open the door

for the man at the jail, can't do that,
MR.- KING:

If it please the Court, 1-vJOuld

1 ike to have the witness give a categorical yes or no

to the question put and I respectfully request the
t

Court to so direct the witness.
THE COURT:

All right. Will the reporter read

the last question there?
the REPORTER:

"How could you do that when you

were over in the court yard?
courthouse. Answer:
there at the jail.
Q

Mr. King:

You say you were at the

wasn't in no court yard.

I was

I vJasn't in no court yard."
Which one of the statements is true,

the one that you've given on direct examination to Mr. Bloch
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or the one that's represented on the deposition, which was
taken back in October?
A

vie 11, I 'm sworn here today to te 11 the truth,

ain't I? And that's all
THE COURT:

can do is tell the truth.
Which statement is true? Counsel

is asking you which statement?
The vii tness:
to the courthouse,
jail.
--~Q

just made, that I was

The one

mean to the jail.

was to the

I was to the jail.
l~r.

King:

Getting back to that statement

that you just made that you said you were sworn today to
tell the truth?
A

That's right.

Q

Well, don't you- remember being sworn back in October

to tell the truth too?
A

Q

did.

1 don't remember.

But you're saying now that this statement that

you've given under oath is the truth?
A

I don't remember all of that back there.

I don't

remember.
Q

Today?

A

Yes.

Q

And the one that you took under oath before is not

true?
A

don't remember back there.

_•,.

,-.
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Q

Now, you say that when Brazier came out of the

jail -as a matter of fact, before that you said that he
got up on the side of the bed and put his shoes and his
pants and shirt on, is that right?
A

I didn't speak that awhile ago.

I said he was

sitting on the side of the bed.

Q

Didn't you say you saw him put his shoes on?

A

lsaid he put on his shoes.

clothes on.

He already had his

didn't say he put them on.

I said he put

on his shoes.

:·

\

Q

He already had his dothes on?

A

His clothes was already on.

Q

Now, what did he have on?

A

-He had on pants and sh i rc

Q

What kind of shirt?

A

I don't knov1 what color the shirt was back 5 years

ago;

can't remember what color it was.
Q

Well, was it a dress shirt?

A

Seems 1 ike to me it was a dress shirt.

Q

Well, you're certain that it was no undershirt?

A

He didn't have on no undershirt.

Q

He didn'thave on any.

He had on a shirt.

I call your attention to

the deposition- for the benefit of counsel, page 135- the
_question was asked in this partiqtlar regij_r:d:
v1ent along? Ansv1cr:

"Who else

\•/ell, 1 didn't see that because I went

Magwood - cross
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'on back into the courthouse.

I never did pay them no

'tent ion whenever they be carrying prisoners to connell.
Question: Did he have on a shirt? Answer:
have on no shirt, I don't

thin~'

No, he didn't

• • • Now, which one of

these statements?

A

Nary one of them.

don't

rem~nber

telling you

that, because the man had on a shirt.
Q

You are saying that neither one of them?
THE COURT:

Let him explain his answer.

MR. KING:

I can't hear him so well, Your

Honor.
THE COURT:
correct.

He said neither one of them is

Now, you were going ahead and saying something.

Go ahead,

A

The Witness:

I said he had on a shirt and pants

but I don't remember telling you he did not have on no shirt
back in October.
Q

Mr. King:

Then, are you saying that this

statement is false, the one I read to you?
A

I don't remember telling you that.
MR. KING:

If Your Honor pleases,

would

1 ike to get a reponse from him, a re~ponse to the question
posed.
THE COURT:

lf_you_did tell him that in October-

you say you don't remember it - but if you did, was that
a false statement?
< -,

,,

.
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~

The \'/itness:

It's false. I don't remember telling

MR. KING:

I didn'ttget the response.

THE COURT:

He said it would be false.

him.

''I don't

remember telling him that.' Speak up so everybody can
hear you.
_ ___.,.Q

Now, you described a scene in your

t1r. K i nq:

testimony on direct examination that you saw Brazier, you saw
t4r. Chapman and you sa1~ Odell Brazier in single file, is
that correct?
A

They was together.

Q

They were together, and you said one right behind

the other, is that right?
A

Yes, they was.

Q

call your attention again to the deposition,

~ecifically

to page 140, in which the following questions

and answers were made:

"\vhere was his father'!'

answer is, "I ain't seen him."

And your

Now, which one of these is

correct, the testimony that you gave today under oath or
the testimony you gave in October under oath?
A

The testimony I give you today is the truth.

Q

Which one of these are true, the testimony given

mday or that givenin October?
A------The one I'm telling you today is the-tr·uth. __ _
Q

Then, based on a 11 of the testimony that I have
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submitted to you from the deposition is a lie, is that right?
A

If you say it is, I guess it is.

Q

I'm asking you?

Is it?

HR. BLOCH:

submit,Your Honor, that he could

be mistaken on a minor detail 1 ike that, without it
being characterized as a 1 ie.
THE COURT:

'

Yes, I think so too. He has already

stated, Counsel, tn various instances where you've asked
him, that if the statement as made was not true, he has
given you a categorical answer, "if that's what I said,
it's false."

He has admitted that.

He has stated

that.
Now, what you seek to do, is you seek to have him
use theword "lie", wnrch lcbn't thinl<is necessary.

He

stated that if he said those things, they were false;
and what you seek to do is to simply use the word "1 ie ..
which I think is unnecessary, and pressing the witness
too far.
Q

14r. King:

Regarding the time that you gave

deposition back in October, was Mr. Bloch there?
A

Sure he was; sho he was there.

Q

vias Mr. Chapman there?

A

In October?

Q

Yes?

A

I ain't seen Mr. Chapman there.
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Q

Was Mr. Cherry there?

A

He was.

Q

Was Officer McDonald there?

A

In October?

Yes, he was there.

\'las Sheriff Matthews there?

~

A

He was; he was here.

Q

Nobody forced jou to make those statements, did

A

Nobody ain't forced me to make none.

Q

No further questions.

they'(

Anything further?

THE COURT:
~lay

You may go down.

this witness be excused'! • • . . Allright, you're

excused. You may go.

------------

-- ---~

MRS. MARY

c.

RADFORD

witness called in behalf of Defendants,
being first duly sworn, testified on
DIRECT EXAMINATION
BY 1-\R. BLOCH:
Q

Were you sworn this morning?

A

Not this morning.

Q

You've been sworn?

A

Yes s i r.

Q

Your name is Mrs. Mary

A

Yes sir.

I

1~as

c.

1--\onday morning.

Radford?

Mrs. Radford -direct

Q

Where do you 1 ive, Mrs. Radford?

A

Dawson, Georgia.

Q

Did you have occasion to know by sight a colored
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man named James Brazier during his lifetime?
A

I did.

Q

Do you recall an instance of seeing himgoing to

the Mayor's Court one Monday Morning?
A

did, sir.
do you happen to reca 11 it?

Q

Hoi~

A

Well, it was customary on Monday Mornings and our

place of business was just acrcss the street from the Mayor's
Court, from the Dawson Fire Department where they hold the
Mayor's Court on Monday Morning.
Q_

Now, _you say "our place of business''_?

A

At the time we were operating a service station,

We operated it 17 years to the day, sir.

Q

At that time you and your husband -

A

Yes sir,

Q

- operated the Standard Oil station?

A

Yes sir.

Q

On what street in Dawson?

A

On the corner of Main and 7th Avenue.

Q

Main and 7th Avenue?

A

Yes.

Q

What street is the courthouse on?
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A

\'/here they ho 1d the Mayor 1 s Court?

Q

No rna'~, where the big courthouse is, the County

courthouse?
A

Onthe corner of Main and Lee.

Q

The County courthouse is Main and 8th?

A

Lee"

Q

Lee and Main?

A

Yes sir.

Q

That's about a block east of Main, isn't it?

A

Yes sir.

Q

And your place of business then was about how

many blocks from the courthouse?
A

- 2- 3 (counting) -- I believe 3 blocks, and

- the l·iayor's Court was- in the 4th- block.

I believe- that would

be just about right.

Q

And how far from the Mayor's Court was your place

of business, was your and your husband's place of business?
A

Just across the street.

Q

Do you usually watch them bring the prisoners or

see the prisoners come to the Mayor'sCourt on Monday Morning
or did you just happen to see them that morning?
,

never made a practice because, in mith my

business but if

was at leisure at the time and In and out

A

\1e 11

of the place, there_ wasn_'_t any_thing_to do but see it.
Q

\~ell, on that particular Monday morning, did you'

Mrs. Radford ·direct
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see James Brazier?

.

··'

A

I did, sir.

Q

About what time?

A

!would say around 9 o'clock in the morning.

Q

What did you see him do?

A

Didn't see him do anything but get out of the pol ice

Q

Well, you saw him get out of the pol ice car?

A

Yes sir.

Q

And after he got up out of the pol ice car, did he

car .

get out under his own power?
A

Yes sir.

Q

Which way dld he walk?

A

V/elr; from wnere-the police car was parked-to the

entrance of the bui I ding, It would be east - no, I beg your
pardon - west.

He would be going west up the street.

Q

Walking on 7th Avenue?

A

Yes.

Q

How far did he walk?

A

Well, I wouldn't know in distance but they parked

back before they get, youknow, to the intersection, which
would be customary to park a vehicle.

Q
1~alk

How far did he walk before or rather how far did he

while_you_were_watching him?
A

From the d ·1stance of the po 1 •1cecarup on 7 t.h Avenue
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Q

\~ell,

about how far would you think that was?

Could you estimate it?
A

Half a block or block?

No sir, it wouldn't be that distance.

It would be

a short distance.

Q

About how many yards?

A

Wellnow, l just don't know on yardage and footage

how far that would be, but l would say there would have been
space for at least another car from the stop sign there back,
would have been about two spaces of a car, and then turn
right on Main Street In front of the Dawson Fire Department.

Q

When you last saw him, he walked out of your sight

on Main Street?
A

Yes,

Q

And you couldn't see him afterhe got on Main St,?

A

Well,

could see him after he got on Main Street,

Of course, when he entered the boi !ding, l coilild not see from
where l was at.

)-

sa1~

Q

vlho was with him at the time you

A

There was one other colored man with him.

Q

Was there any pol ice officer?

A

Mr. Shirah Chapman.

Q

He's dead, isn't he?

A

Yes sir.

Q

Was there a po 1 iceman

A

No sir.

OL

him?

an}' one__ supporting him?
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Q

\~as

A

No sir.

Q

@o you recall how he was dressed?

A

He was dressed in a pair of dark trousers and his

the other Negro man supporting him?

shirt was of a 1 ight color.
an off-gray.

I would say something about 1 ike

It wasn't a bleached white shirt.

It was kind

of an off shade.

Q

Did he have on a necktie?

A

Now that , I cou 1d n ' t see •

Q

.Did he have on shoes?

A
,_-

I believe that he did, sir.

that but I believe.

l~ow,

I'm not sure on

I mean I just couldn't answer about his

feet.

Q

From the time he got out of the police car, from

the time James Brazier got out of the pol ice car until he
was out of your sight, was he all of that period of time
walking under his own power?

A

Yes sir, unassisted.

Q

t4a 1 m?

A

Unassisted, no one had hold to him at all.

He was

walking along just like you and I would walk.
MR. BLOCH:

The witness is with you.

MR. HOLLOWELL:

Mrs. Radford, we have no questions

for you. ·
THE COURT:

May this lady be excused?
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t~R.

.•·.

·r~

HOLLOWELL:

t1e have no object ions •

THE COURT:

Allright, you're excused.

MR, BLOCH:

Call Dr. Ward back.

i··.

:·.,

.;

--------

-

---

-- --

... - ...

DR. CHARLES M. WARD

----

-

(See p. 902
920)

witness called in behalf of Defendants,
recalled by Defendants, testified further
REDIRECT EXAMINATION
BY t-1R. BLOCH 1
Q

Doctor, you have testified this afternoon that the

only visible evidence of Injury to James Brazier MR. HOLLOWELL:

May it please the Court, I think

he can ask the witness what he testified to, but this
is still his witness and we don't want him tolead him.
THE COURT:
Q

l~r.

Bloch:

Yes, don't lead him, Mr. Bloch.
v/hat have you testified as to the

visible evidence of injury to James Brazier?
A

I testified that the only visible evidence of

injury was a laceration on the frontal area of his scalp,
a laceration on the back of his scalp and abrasion and contusion or hematoma on the left side of his scalp.

Q

Having so testified can you account for the question

asked on cross-examination or rather for the averment made
on cross-examination that there were other evidences of
hemorrhage or injury in the head and hair-bearing area?

''
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MR. HOLLOWELL:

May it please the Court -

THE COURT:

Just a minute, Mr. Hollowell, let

him finish the question.
MR. HOLLOWELL:

11ell, may it please the Court,

don't want him to prejudice our case, when he says
'can he account for that which was alluded to' ; and
I submit that this gets into the realm of a conclusion
before it is ever asked,

He could not account for that

which was done by counsel.
Of course,

THE COURT:

tion until 1 hear the question.
going to ask.

can't rule on a quesI don't know what he's

If he asks it, then I' 11 know what he's

getting at; and, of course, with the general admonition,
-

---

--

hjr. Bloch, I made the general admonition, do not lead
the witness; he's your witness and don't reach any conelusions in the questions which you ask.

Q

t>\R, BLOCH:

Very well, s·ir; I '11 try not to.

THE COURT:

All right.

Mr. Bloch:..

If James Brazier underwent extra-

cranial surgery, is it your opi nion as an expert that that
extra-cranial surgery would in itself develop apparent
evidences of Injury, which were as a matter of fact the cause
of the extra-cranial
t'IR. HOLLOWELL :_If _it p_l ease the Court, I object
on the ground that therehas been no testimony that this
op;-
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t~ r.

Ho 11 owe 11 :

witness is an expert in extra-cranial operations of any
sort.

As a matter of fact, 1 believe his testimony is

that he's a general practitioner and he has not been
qualified as an expert In neurology.
THE COURT:

Read the questbn

again, Mr. Bloch,

Mr. Bloch:

Mr. Witness, if James Brazier

underwent extra-cranial surgery between the time of your
examination and the time of that surgery -and. the time
of his death -would that surgery be apt to develop lesions
and so forth, which were not the result of any blow but were
the result of the surgery?
MR, HOLLOVIELL:

Now, I W<llld certainly have to

object to-that: No. 1, it rs leading.

He might asl<

him what would develop. And another reason is, there
are many kinds of craniectomies and there has been no
definitive statement in the question and the statement
made does not classify the type of craniectomy that
is involved.

Therefore, the question is too general

and too incomolete and would call for a conclusion which
this witness has not qualified to answer.
THE COURT:

We 11 , I don't know that his qua 1 i-

fications are that 1 imi~ed.
that way_.

He hasn't 1 imited himself

i_wil_l ask the witness, are you p_r_epaced to.

give an answer to that question, if all01ved to do. so?

Dr. Ward - redirect
A

The Witness:

I '11 make an honest effort.

THE COURT:

All right.

MR. HOLLOWELL:

May it please the Court, I would
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(

submit that, in order for it to be proper for him to
make an answer or to make an effort at answering, it
calls for a-conclusion, it calls for an opinion; and
1 think it is elementary in the law of evidence that it
would be necessary for the foundation to be laid to
qualify this man as an expert in this field. And there
,_-,

has not been any such, nor v;as there at any time, when
he was giving his qualifications, any reference to any
training in neurosurgery.

And he is being called upon

to give an opinion as an expert in a field where there
'·

has-been no foundation laid.
And I submit that it would be extremely improper
and would be prejudicial and it would be a conclusion
on this witness' part.
THE CGURT:

Now, just a minute, have you

compl,etely stated your objection?
HR. HOLLOh'ELL:

J, have, sir.

THE COURT:

You ha•ecompletely stated your

objection?

you.

HR. HOLLOWELL:

As to this point, sir.

THE COURT:

Allright, M_r. Bloch, I'll hear from
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BLOCH:

I didn't understand what the witness

said in answer to the question.
THE COUR T:

He hasn't answered it.

MR, BLOCH:

He answered something to you.

THE COURT:

He said he would attempt to answer

the question.
Q

.::.

Mr. Bloch:

Well, will you answer it, please?

THE COURT:

Just a minute, Mr. Bloch.

I'm

hearing f romyou now on your response to Mr. Ho 11 owe 11 1 s
contention that the question is improper.
MR. BLOCH:

Your Honor, the question of how far

an expert medical man can go under his general qualifications Is, I think, a matter for the Court to detqrmine.
ff the Court d~es n;-t think that the qualifications that
the Doctor gave, when he was initially on the stand, are
sufficient for him to answer this opinion, this categorical question, then I would like to develop his
experiences more fully.

Q

THE COURT:

Suppose you_do that.

Mr. Bloch:

Doctor, what does the term 'extra-

crania 1 surgery'' mean?
A

Well, any extracranial surgery would be cutting

into the scalp area itself.
Q

Are you a surgeon?

A

1 am 1 icensed as a physician and surgeon arid

Dr. Ward - redirect
surgery, yes sir.

Q

Have you done operations of what you characterize

as extra-cranial surgery?
A

So far as- well, operations in the scalp area,

you would have to say that any suturing of the scalp is
surgical in nature and the removal of any lesion of any
sort inthe scalp would be extracranial surgery.
Q

You have -

A

Yes sir,

Q

In performing extracranial surgery, "extracranial"

have performed such operations.

what does that mean?
A

Outside of the skull.

Q

Outside of the skull?

-A
~

:-·

Cor r ec t

~

--

In performing that sort of surgery, what is the

Q

first step?
A

The first step at any time that you operate or

do surgery on the scalp is to remove any hair from the area

,.'

where you will be operating.
in that area, an area

:~.:._

__

arou~d

That will be to shave the head
the site of the surgery.

In the performance of that operation, after you

Q

make that initial step, is there a step known as the raising
of a flap?

6""-- ),

A

_l~el_l,

any time a person, if th(,!y're g()_ing_into-

well, the neurosurgeons if they have to go into the skull,
: '-·

Dr. Ward - redirect
they have to raise the flap in order to facilitate going into
the skull,
Q

Ylhat do you mean by " raising the flap?

A

vie 11

, the making of the incision so they can 1 i ft

the area of the scalp up, so they can get to the skull.
is the flap composed of?

Q

~~hat

A

It Is a 11 the tissue from the skull to the skin.

Q

When that flap i s raised i n the extracranial

surgery, state whether or not it produces symptoms

Q

-

-

MR. HDLLO\>IEL L:

I f it please the Court

MR. BLOCH:

Let me finish the question.

MR. HOLLOWELL:

Just a moment, sir

Mr. Bloch:

St~te

-

THE COURT.:

-

whether or not

Just a minute, just a mi nut e. Let

him complete the question and then I '11 hear from you.

Q

MR, HOLLOWELL:

All right.

Mr. Bloch:

State

wheth~r

or not it produces

symptoms which might be mistaken for pre-existing signs of
injury?
THE COURT:

Wait just a minute now, Mr. Witness.

A11 r i g h t , Mr • Ho 11 owe 1 1 •
MR. HOLLOWELL:
leciding.
'

__l

We object to it because it I~

He could have asked what are the symptom~',\
• . '
,·.,- =--·.,,·

thErt it;'would produce. -Of course, now it is out, I
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THE COURT:
in nature, Mr. Bloch.

\>/ell, I do think it is leading
In other words,youmight ask him-

we 11, 1 don 1 t knovl how can keep it camp 1ete 1y from
being leading to some degree, and when we are in the
a rea of experts testifying, of course, 1ead i ng questions
are frequently permitted, as they are not with lay
witnesses.

The question might be r~phrased, Mr. Bloch,

to make it less objectionable.

See if you can rephrase

the question to make it less objecttnable.
14R. HOLLOWELL:

If it please the Court, I think

maybe we need to clear the air.

Counsel was asking,

as I understood it, and he was instructed by the Court
to further qualify the witness and this is no question

THE COURT:

That's correct.

And as soon as

have been made aware that counsel has concluded that
part of the examination, I intend to give you an
opportunity to examine him yourself on that feature.
Now, Mr. Bloch, have you, I gather fromthe nature of
this question that you have concluded qualifying the
witness to answer the question?
MR. BLOCH:

Yes sir.

THE COURT:

Now, Mr. Ho 1 I owe I 1 , you rna y take

the witness_on cross-examin:Hion, if you w~h,_'3_5 to
his qualifications

to answer this question.

Dr. Ward

~

MR. HOLLOWELL:
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recross
Frankly, I don't remember there

being any additional qualifications given but l' 11 ask
him some to maybe try to clear it, to clear the air a
little bit.
RECROSS EXAMINATION
BY MR, HOLLOWELL:
0,

\·,•here d'1d you ·1 n t erne, Doc t or.?

A

U.S. Naval Hospital, Portsmouth, Virginia.

Q

Doctor, when men who are seeking to become doctors,

you know student doctors A

May I say one thing?

Q

Yes sir?

A

Vlhen I interned at the U.S. Naval Hospital at
-

Portsmouth, Virginia, I was a doctor of medicine.
Q

VIe 11, I have not suggested that you weren't.

Where did you interne when you came out of school?
A
~val

When I finished medical sch6ol, I went to the U. S.

Hospital, Portsmouth, Virginia.
Q

For your interneship.

Now, when a doctor is doing

an interneship, I mean all persons generally when they're
doin!iJ an interneship have already graduated from medical
school, have they not?
A
-· Q

Yes.
So, perhaps the word

nically incorrect.

1•

student doctor" was tech-

say, when a medi.cal school graduate is
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doing his interneship, does he or does he not work in the
general area of medicine, or does he work in his specialty?
A
that

When taking an interneship, you can take the type
did, which is known as a rotating interneship and you

spend a certain period of time throughout the year on each
and every service ava i 1ab 1e in that hosp ita 1, one of those
services being neurosurgery.

I spent a month on neurosurgery,

spent about 2 months on general surgery, I spent oh about
a month on anaesthesia, anaesthesiology, split time with
anaesthesiology and urology, half a day on anaesthesiology
and half a day on urology, and on down .the 1 ine,_ every service
being covered.

Q

Did you perform any neurological surgary during that

-

month'!
A

So far as neurological surgery is concerned, I did

not perform any myself but I assisted.
Q
normal~

How many years above i nterne.sh i p does a doctor
have to go to school before he becomes qualified

and accepted as a neurosurgeon?
A

I don't think, so far as being a neurosurgeon is

concerned, about 7 to 8 years; but I don't think that I
have been asked to qualify as a neurosurgeon.
Q

Your answer then, as

a person who is a neurosurgeon A

Correct.

understand it is, that
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Q

Goes to school -

A

Not to school.

Q

- takes training above the basic medical level?

A

That's correct.

Q

·of 7 to 8 years?

A

Right,

Q

Is that not correct?

A

That's right.
I think we could probably shorten

THE COURT:
this now,

He is training in a hospital.

As I understand it, the witness doesn't hold

himself out as a neurosurgeon,
I am qualified to do general surgery

The Witness:

and I do general surgery.
I unc:lers tand.

THE COURT:

He ho 1ds hi mse 1f- out

as an expert in the field of general surgery, but not
In the restricted field of neurosurgery, as I
it,

unders~and

just thought maybe we might shorten it if we

cleared that up,

He holds himself out in the field of

general surgery but not neurosurgery.
A

The Witness:

And the question asked referred to

extracranial surgery and not to intra-cranial surgery.
_ __,.Q

Mr, Ho 11 owe 11 :

I see,

\'le 11 , was there extra-

cranial surgery to be performed on James Brazier, to your
knowledge?
A

IN order for a neurosurgeon to enter his skull

Dr. Ward - recross

A

1-IR. HOLLOWELL:

If it p 1ease the Court -

The Witness:

- extra-cranial surgery has to be

MR. HOLLOWELL:

Just a moment, just a moment,

done.
sir~

We would 1 ike to have the witness answer the question
asked; and then, if he wants to explain it, we would
have no objection,
A

The Vlitness:

There v1as

reason for extra-

cranial surgery.
MR, HOLLOWELL:

We would respectfully request the

court to inform the witness that when counsel is
seeking to make an objection or to address the Court,
that counsel has the privilege to address the Court
without interruption of the witness;
Yes, that's true.

THE COURT:
this way now:

Let's proceed

Counsel has asked the question, which

was - read the question, Mr. Reporter, please.
THE REPORTER:

"Was there ex·tra-cranial surgery

to be performed on James Brazier to your knowledge"?
THE COURT:

Now, that's the question, was there

extra-cranial surgery to be performed on James Brazier
to your knowledge.

Now, you may answer

th~t

yes or no,

depending upon what the correct answer is. After you
have ansl'iered_ it, if you_ feel that your answer needs an
explanation to go with it, then you may explain it in

' · - " , ' •;•

Dr. Ward ·'
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A

A11 right, s i r.

The Witness:

I w i 1 1 say yes,

that extra cranial surgery would be necessary.
,... _.

If he had

to have intracranial surgery, you had to go through the
extracranial tissue to get there.
_ _Q

I see, and what you have reference

Mr. Ho 1 1ov;e 1 1 :

to would be the necessity to move the scalp back, in order to -

A

A portion of it.

Q

A portion of it,

in order to drive the hole where

you make the holes?
A

Correct.

Q

For the intracranial surgery?

A

Yes.

Q

And this is what you make reference to, is that

correct?
A

Correct.

Q

N01~,

let me askyou one other question along that

particular 1 ine: Is there a poss ibi 1 ity that in the process
of shaving one's head
Now, we're sti 11 just on the question

THE COURT:

•··

of qualification here.

i,'

_

_Q

MR. HOLLOWELL:

Yes, on qualification.

Mr. Hollowell:

Is that one month the only neuro-

surgery training that you have had, subsequent to your coming
out of medicalA

~chool?

-

That is correct,

....

:-

Dr. Ward - recross
. ·.- ..f.

,

..

,.-

q

991

Q

And when was that, Doctor?

A

That was in 1953.

Q

Have you been to any medical school since that time

and, if so, what one, or have you had additional medical
training since that time; and, if so, where and l'lhat was
the extent?
A

had additional medical training at the School

of Aviation Medicine at U. S. Navy School of Aviation
Medicine in Pensacola.
Q

\'/hen was that, sir?

A

That was in

-

I said the neurosurgery was in '53

that was either in '52 or

I

-

53 j and then for the last six

months of 1953' School of Aviation Medicine in Pensacola,
F1or ida.

~y

.

··-

·-·~

-~··-

Q

This was while you were a Lieutenant Junior Grade?

A

Correct.

Q

In the Navy or Air Force?

A

In the Navy.

Q

In the Navy.

Now, having stated that, have you had

additional medical training since that time?

A

No, but I've had 8 years practice.

Q

Training?

AQ

- No training.
What seminars haveyou been to?
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A

None.

Oh, I've been to some of the local seminars

in Albany and some in Cuthbert and some in Augusta, but none
so far as -

.;.'

0

American Medical on the National level?

A

1 've been to the American Medical Association in

Miami .
Q

How many times?

A

Oh, the American Medical Association once; the

Medical Association of Georgia meetings once or twice and
then the local seminars as often as possible.

Q

Did you receive any neurological training at those

seminars?
A

No,
think that's sufficient, Your

MR ,HOLLOWELL:
Honor.

It appears to me that it is very patent. I

didn't want to have to get into this but counsel kept
insisting on the kind of question he wanted to ask.
THE COURT:

Yes.

Have both counsel now

completed all the questions that they want io ask
the witness concerning qualifications of the witness
to answer the question?
MR. BLOCH:

I have,

MR, HOLLOWELL:

I bel iwe so, Your Honor.

THE COURT:

--Allrigklt. What the question relates

to is not neurosurgery. The questiondoesn't relate to

.

';-

Dr. \liard - recross
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The Court:
that.

If it did, I think the witness himself would

state that he would not attempt to answer it, because
he's not an expert neurosurgeon.
The question relates to extra-cranial surgery,
which is in the field of gen&ral surgery, not in the
field of neurosurgery; and the question relates to that
field and he is qualified as an expert in that field
of general surgery and, I therefore, ~ruls_ the
objection and you may propound the question.
t~R.

BLOCH:

Now, I wi 11 state the quest ion,

Your Honor and I assume that the Doctor is not to
(

answef it until you direct him.
THE-COURT:-

Youare now authorized to-ask the-

question and the witness is authorized to answer it,
if he is in position to answer it.
Q

l>ir. Bloch:

Will you state whether or not,

in your opinion, when the flap is raised to facilitate
entering the skull, evidences of injury, of apparent injury
are produced, which are not really antecedent injury but
are a result of the raising of the flap?
A

I say it is quite possible and quite probable.

Q

That's all.
THE COURT:

Allright. _

Dr. Ward - recross

RECROSS EXAMINATION
BY MR. HOLLOWELL:
Q

Doctor, would you say from the raising of the

flap by a skillful neurosurgeon, for the purpose of an intracranial operation or a craniectomy, that it would cause hematoma
of thescalp and of the tissue between the scalp and the skull,
;.:',--.

and between the skull and what is the dura- isn't that the
protection cover for the brain?
A

I'm not qualified to answer your question from

the skull down.

Q

I am fromthe skull up.

Well, out of your general knowledge of medicine

and as a surgeon, have you ever heard of the brain being
damaged by the removal of the scalp prepatatory to an intra-

damaged with hematoma and giving evidence of hematoma in the
area between the dura and the skull, just by the process of
removing the scalp; have you ever anywhere at any time,
before or since you became a doctor?
A

Sir?

Not by raising the flap on the outside, no.

THE COURT:

All right, anything further for

this witness? • • • You may go dovm.

Now, may the

Doctor be excused?
I~R.

BLOCH:

THE COURT:
Doctor.

Subject to call?
_WeLL, you_' re__ not through yet,
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4th day recessed
The Court:
All right, at this time we will take a recess
until tomorrow morning at 9:30.

Now, members of the

jury, keep in mind the admonition which I have reminded
you of every day; don't let anybody talk to you about
this thing, and

particularly, I particularly caution

you not to read about this case in the nev;spapers,
because you might not recognize it, if you did.

Do not

read about this case, do not read about tsis case in

_,_·,_.

any newspapers, nor should you 1 isten to anything on
the television or radio concerning it, because they may
have the same sources that the press does.

Do not let

your verdict as you eventually reach it be influenced by
<.·-\'.
-c.;·~·-.-----

anything- that you-read or th&!t you hear or any contact-------.-

made with you in any way outside of the evidence which
is presented in this court room and Is allowed by the
Court as it is presented.
And with that admonition you are dismissed until
tomorrow morning at 9:30 o'clock.
(JURY vii THDRAHN)
We stand in recess now until tomorrow morning.
want to request counsel, before doing so, to be
prepared to hand to me in the morning at the time we
convene any _reques_1:s for charges that counsel have at
that time; so, I will have the benefit of them for some
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4th day recessed
The Court:
We stand in recess

time before l actually need them"
now until 9:30 tomorrow morning.
5:15PM, FEBRUARY 7, 1963:
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9:30 A. M., FEBRUARY 8, 1963: HEARING RESUMED:
All right, Mr. Bloch, who do you

THE COURT:
have next?
MR, BLOCH:
(

Mr. McDonald.
RANDOLPH E2 McDONALD

party Defendant, recalled by Defendants,
testified further on
REDIRECT EXAMINATION
BY

~1R,

BLOCH:

~---

Q

'~

I

~

r
i

II

Mr. McDonald,

of the jail log:

call your attention to page 34

You see in the column 1 the figurils

10-15; that indicates October 15?
A

Yes sir,

Q

Does the preceding page indicate what year it was?

A

'54, yes sir.

Q

Along about the 4th, 5th or 6th line from the

bottom in the second column, what is the name there?
A

James Brazier.

Q

And the charge?

A

Disorderly.
·,·,
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McDonald - redirect

.~'

Q

And over in the last column, M & L?

A

Yes sir.

0

What does that indicate?

A

Mac and Lee.

Q

Macr<ll and Lee?

A

That's right.

Q

The Mac is you?

A

That's right, yes sir.

Q

Willyou state whether or not that was the arrest

fuat was made pursuant to the call from Vick Hammock's place?
A

Yes sir.
MR, HOLLOWELL:

May it please the Court, we object

to that on the ground that it isn't shown that this
man knows.
w

As a matter of ract, he- testified that it-

was an arrest made by other officers and that this would
be a matter, Insofar as this witness is concerned, a
conclusion and an opinion; and, not only that, but the
question itself was leading.
THE COURT:

Well, either you or I one have

misunderstood the witness' testimony.

I understood

him to say he did make the arrest.
MR. HOLLOWELL:

He said Mac and Lee.

THE COURT:

And he said Mac was him, McDonald.

f~R. HOLLOWELL:-14ac in this situation is this witnes

THE COURT:

That's what he said.
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McDonald - redirect
MR.HOLLOVIELL:

vlell, I did not so understand and

will withdraw my objection.

A
_ _ _Q

THE COURT:

Isn't that what you said, Mr. Witness?

The Witness:

Yes sir, that is correct.

~>'•r.

Did you make that arrest?

Bloch:

A

Yes sir.

0

Pursuant to a call from Vick Hammock's place?

A

That is correct, yes sir.

Q

Do you recall perfectly making it?

A

Yes sir.

Q

Willyou state to the Court and jury please what

happened on that occasion?
A
--

vie 11, I received the ca 11 to come to Vi ck Hammock's
-

-

place, that there was a fight going on out there.

So, when I

drove up, James· Brazier was being his wife, had drug her down
the street, beaten her, he had torn her clothes, tore her
wrist watch off and had lost that and the contents of a purse
were scattered up and d011n the street on that occasion there.
And when I drove up, he still had her down in the
edge of the road, you might sAy, in the ditch, beating her
at that time, when I arrived on the scene and arrested him
and taken him to jail.

Q

That's all.
-THE- COURT:-

Any questions.

li

J
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McDonald - recross

RECROSS EXAMINATION
BY MR. HOLLOWELL:
Q

At the time that you say that you got that call,

do you know who made the call?
A

,,

don 1 t knovl who made the ca 11 .

I couldn't say.

Q

Where were you when you received the call?

A

Up town.

Q

\•/he re?

A

I don't remember exactly where.

Q

Well, you remembered

A

could have been in the pol ice car or the phone

rang on the street or I could have got the message from the
radio, from the 2-way radio. Mr. Lee could have answered the
phone olsomebody e 1se and re 1ayed the message- to me by
radio,

I do not remember whether

I answered the phone

myself or whether I got the message through the radio.

Q

Who went with you?

A

By myself.

Q

What time of night was it?

A

] don't remember.

It was after dark but l don't

remember what time of night.

-

l

'"'-

Q

Was it after midnight?

A

No.

_Q

\'/hat day of the _wee~wa~i t on?

--

A

1 don 1 t remember

vJhat

da

of the week.
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McDonald - recross
Q

What date was it on?

A

It was on the 15th.

0

Of what?

A

October in '54.

Q

1954?

A

That is correct.

Q

And at the time that you arrived, were there

other people around?
A

Were there other people around?

Q

Yes?

A

There wasn't anybody around them, no.

Q

Nobody around them.

You mean, here aee two people

in front of a public place, fighting according toyou, a man
has a woman down beating her, under your testimony?

A

That is correct.

Q

And there was nobody around?

A

There wasn't anybody around them, no.

Q

Where was the dress torn?

A

Do what?

~

V/here \.Jas the dress torn?

A

I don't remember exactly where it was torn, but her

dress was torn.

1 know one s 1eeve was torn and it was torn

on the front; but where all else
;··.

don 1 t know. And it was

dirty i6rom being wa 1lo~1ed in- the dirt.
Q

You don't know how the tears got on the dress, do,you
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McDonald - recross
A

I don't know how they got on there.

Q

You don't know but what it was necessary for the

deceased to disengage his wife from an argument or a fight
with another person, do you?
A

She wasn't fighting with another person.

He had

her down.

Q

That is not what I asked you.

A

I know that she wasn't fighting with another

I say, you don't

know?

person at the time.
MR. HOLLOWELL:

May it please the Court, I would

1 ike to ask the witness to answer the question asked.
THE COURT:

Well, he says he knows she was not

·fighting-with anybody else at the time he got there.
MR. HOLLOWELL:

That does not answer the question.

THE COURT:

Re-state the question.

MR. HOLLOWELL:

Willyou read the question, sir?

THE REPORTER:

' You don 1 t know but what it was

necessary for the deceased to disengage his wife from
an argument or a fight with another person, do you?''

A

THE COURT:

Allright, answer the question.

The VIi tness:

I don't knov< if he did or not

with another person. All I know him and her was fighting when
I _j)Ot_there.'.

Q

Youdon 1 t know what any such argument was about?
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McDonald - recross
A

I don't know what the argument was about.

Q

Did you go to court?
Did

Q

Yes?

A

1

go to cou rt'l

don't remember,

I don't think I did.

I thinkhe

p 1ed gu i 1t y.
Q

But you don't know'!

A

1

Q

You only think he pled guilty?

A

vlell, I couldn't say.

don't remember.

I don't remember v1hether I

went to court on it or not.

Q

Well, you remember everything else, Mr.McDonald,

why can't you remember that?
-A

Vlell, a lot of timesv1hen I work at night, !didn't

have to go to court, without a man - if he pleaded guilty, I
didn't have to go to court; but if he said he was not guilty,
then they wou 1d ca 11 my home and get me up to come to court.
r

That's what

say, you don't remember whether or not

you did go to court?
A

I don't remember whether I did or not.

I!

And you don't remember

-

let me rephrase that

Now, you say that they were fighting?
A

Correct.

Q

And that he had her down on the ground?

A

He did.

-
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McDonald - recross

Q

Her eyes weren't blackened, were they?

A

Do what?

1

say her eyes weren't blackened, were they?

A

don't

knol>~

whether they \>Jere blackened or not.
~Jere

0

You don 1 t know whether they

blackened or not?

A

No.

Q

You didn't see any blood, did you?

A

I didn't see any blood.

0

Brazier was a man?

A

vias a man?

Q

Yes?

A

So called to be.

Q

And you say his wife was on the ground?

A

She v1a s on the ground.-

Q

And if he was beating her,

suppose that you mean

that he was hitting her with his fist, is that

~Jhat

you're

saying?
A

He was.

Q

And yet, you saw no blood and no bruises and no

contusions, did you?
A

didn't 1ook for them.

I just stopped him from

beating her and put him in the car and carried him and locked
him up.
Q

_Youcould have - if a person spat on the ~idewalk

and you saw them, youcould arrest them for disorderly conduct?
'

1
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A

Say v1hat?

Q

I say, if a 19erson spat on the sidewalk and you

arrested them, you could put them in jail for disorderly
conduct, couldn't you?

Is that not true?

A

Well, it could be.

Q

If a person was standing on the street hollering

at the top of his voice for no apparent reason at al 1,
you could put him in jail for disorderly conduct and disturbing the peace, isn't that right?
A

Could do it if I wanted to.

Q

And there are many other varied and sundry matters

as inconsequential as that that an arrest could be made for
~

l

on disorderly conduct, isn't that correct?
-A

There's a rot of cases could be made-for disorderly

conduct.
Q

Now, is there anybody else who knows about this,

besides you and this man that you brought in here -what's
his name'!

A

Vick Hammock.

Q

Yes, this 1 iquor seller?

A

I don't know nothing about the liquor seller.

All I know is Vick Hammock.
Q

Well, you heard hin1 te_stlfyL

A

Oh, that's his testimony'

not mine.

..-

,-·
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Q

\'/ell, you don't deny that he was telling the truth,

do you, when he said he sold moonshine?
A

If he sold moonshine 1 iquor, I don't know anything

about it.
Q

\~ell,

of course, you don't make arrests when people

have half pints of whiskey, have half pint bottles of moonshine on the;hr person, with maybe an inch to inch and a half
in, do you?
A

\veil, if a man has just got a little, had a little,

say j us t a sma 1 1 d r i n k, I

\'IOU

1d n 1 t rna ke a case a ga i n s t h i m

for having untaxpaid whiskey; no, I wouldn't.

Q

When is the first time that

yo~

contacted Herrington

about coming to the trial?
A

When I done what1=

~

When is the first time that you contacted Herring-

ton about coming to this trial?

A

A

Herrington?

0

Not Herrington, but Hammock, is that it?

A

I haven't contacted Hammock.

Q

You haven't contacted him at all; did you tell your

lawyer to contact him?

'_- ..~

A

I did not.

Q

You did not?

A

I did not.-

Q

Did you tell your lawyer about this arrest?

.
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McDonald - recross
,,:.::

_,

A

\>/hich arrest?

Q

The one about which you have just been testifying?

A

Did

Q

Yes?

A

I ddn't have to tell him about it; the record

tell him about it?

showed it in the book.

-,

Q

That isn't the question?

A

No, I didn't tell him about it.

Q

Do youknow how it came t.o his attention?

A

I don't know.

Q

Do you have any other record of any other arrests

I guess he saw it in the log.

:;

other than those that have bean testified to?
A

A11 I know are in the 1og.

Q-

So that ,-a 11. you- know about is one in-' 54, in-

which you say he was beating his wife?
A

There could be more.

I'm satisfied there is more.

Q

Now, do you have any other arrests in which -

just a moment - in which James Brazier is alleged to have
been fighting with anybody, anyone?
A

I imagine if you'd check the log, you'd find quite

a fevJ.

Q

That isn't the question, sir. Do you know of any?

A

Not off-hand,no.

Q

Do you know of any on hand?

A

No, I don' t.

McDonald - recross

___ _Q

.;

..

MR. HOLLOWELL:

May I see that log?

MR. BLOCH:

Give him the log.

11R. KING:

Page 34.

Mr. Hollowell:

\'/hat did you say that date was?

A

October 15, 1954.

Q

Do you know a man by the name of Tommie Lee Smith?

A

Tommie Lee who?

Q

Smi th'l

A

I don't know.

Q

Well, I'm asking you, do y9u know a man by the name

imagine I did know him at the time.

of Tommie Lee Smith now?

t)

;,'.
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A

No, I don't know him.

Q

Do you know a man by the name of Hanse lkBride?

A

v/ho?

Q

Hanse McBride?

A

I think so.

Q

What does he look like?

A

I don't remember what he looks like.

('

Where does he 1 ive?

A

He did 1 ive in Dawson.

Q

mean, whereabouts in Dawson?

A

don't know exactly v;hat p 1ace in Dawson.

Q

Do you know Georgia Clark?

A

\'lho?

Q

Georgia Clark?
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McDonald - cecross
A

Georgia who?

Q

Clark?

A

Yes.

Q·

You know Georgia Clark?

A

Yes.

Q

Do you know Jack Green?

A

Jack Green?

Q

Yes?

A

I did know him at one time.

Q

What did you know about him?

A

When I was on the po 1 ice force in Dawson, I knew

did know her. She's dead now.

practically everybody around there.
Q

Where did he 1 ive?

A

I don-'t -remember.- He 1 i ved- in Dawson somewhere. --

Q

You don't remember?

A

I don't remember where he 1 ived.

Q

Did you ever have the occasion to arrest him?

A

imagine I did.

Q

mean, do you know whether or not you did?

A

don't remember whether I did not.

Q

Youdon't remember whether you everx arrested him

or not?
A
Q

I don't.

J f j:he_l et:ters "L

column of the log, does that

&

11" show over in the right-hand
"~'\"

stand for you?
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McDonald - recross
A

That is correct.

Q

Do you know a man by the name of Kendrick Lewis?

A

Yiho?

Q

Kendrick Lewis?

A

I might have.

Q

Do you know such a man?

A

I don 1 t knmv h i m now, no.

Q

Youdon't know such a person?

A

I don't know him now.

Q

Do you remember ever

A

I imagine I have.

Q

That is not the question?

A

I don't remember.

-- Q-

A

makl~g

an arrest of him?

You don't remember?
!can't remember every man

arrested in the y-ears

that I've been an officer, not only me but no other officer
can.
Q

\>/ell ,you don't know what somebody else may remember,

do you?
A

I know they can't remember that.
tiR. BLOCH:

Your Honor, I hate to interrupt but

cannot hear them when they're talking right there
together.
THE COURT:

Yes, suppose you move back, Mr.

Hollowell, over here in this area here will be all
right, away fromthe witness.
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McDonald - recross
Q

Do you know LeRoy Zachary?

A

I

0

Have you ever arrested him?

A

Quite a few times.

Q

\~hen

A

kno1~

LeRoy Zachary.

is the last time you arrested him?

It's been years ago; I don't know how long but

I've been away from there at 1east four years.
Q

Do you kno11 whether or not you arrested him in 1954?

A

If the record

Q

That i sn 1 t the question; do you know whether or

sho1~s

I did, I did.

not you did?
A

I don't remember whether I did or not.

Q

Well, if the record shows that you did, would you

remember- the circumstances -surrounaTng it?
A

If the record shows I arrested him, I arrested him.

Q

All right; well, the record shows that you arrested

LeRoy Zachary on the 17th of October, 1954: do you remember
what the circumstances were?
A

1

don't remember exactly what it ~~as.

ltcould have

been drunk or disorderly, or both.

l_

Q

Do youremember at all?

A

No, I don't remember.

Q

We 11 , the record says he was drunk?

A

Vie 11 , if tbsl t

he was arrested for.

'-~ wh<lt

the record says, that's what

McDonald - recross

Q

Do you remember Tommie Lee Smith?

A

I told you I don't remember.

Q

If the record shows that Tommie Lee Smith was

10 11

arrested on the 16th of October, which was the day before,
do you remember what he was arrested for?
A

I don't remember.

Q

Do you remember whether he was driving under the

influence of 1 iquor?
A

Could have been.

Q

Do you remember?

A

No.

Q

You said you know Jack Green?

A

I kno1v - did know him at the time.

Q

Db Vou-reMember whether you had the occasion-to

arrest himin the fall,

in September, in the fall of 1954?

A

I imagine I did.

0

If the record shows that he was arrested on the

11th of September, 1954, I ask you do you remember what he
did?
A

I don't remember.

Q

vlell, the record shows he l'ias drunk. vlhere was he

drunk?
A

I don't remember exactly where he was at.

Q

W(Oll, how is it that you can remembel"_ so much of

this particular occasion when you don't remember anything

.:.__--

McDonald

~
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recross

else about any other arrest that you made during that time?
A

I especially remember that incident, when Hattie,

she remembers it too, when he tore her wrist watch off, because
I did, after I put him in the car, try to help her find the
wrist watch.

Q

Where was Hammock at that time?

A

Hammock?

Q

He was at all times?

A

1 guess so; I didn't see him.

Q

Youdidn't see him at all?

A

He was in his place of business.

Q

Didn't you hear him yesterday when he testified

He was in his place of business.

that he came out and tried to help her find the watch?
A

1 didn't see him.

I don't remember seeing him.

If

he was there, he was there, but I don't remember seeing Hammock
out there.

He might have come out after I left andhelped her

hunt it.
0

Under your testimony you didn't see anybody out there,

i s that right?
A

It v;a s just her and Brazier.

Q

Just one moment, Your Honor.

by the name of Ulysses Jones?
A

Ulysses Jones?

Q

Yes?

A

I did know him at one time.

. . . Do

you know a man

I 01 3

McDonald - recross
Q

Where did he 1 ive?

A

He 1 ived in Dawson.

Q

What did he do?

A

I dlon't remember.

Q

When did you arrest him?

A

I don't remember.

Q

Did you ever make an arrest of him, to your

A

I couldn't say I did or didn't.

Q

If I told youthat the record shows that he was

F

I think he worked at the oi 1

mi 1 1 •

kn01~ledg

arrested on the 2nd of August, 1958, would you remember that?
A

don't know whether I would or not.

Q

Do you or don't you?

A

I don'f re-can it.

Q

If I told you they had him charged with driving

without a license and it has "H

&

Me" by it, v1ho would that

be?
A

H & l·k?

Q

Right, would that be Hancock?

A

It cou 1d be Ho 11 oway and l'kDona 1d.

According to

v1hat year it was in.
Q

I said inAugust, 1958'1

A

1958, it could be McDonald and Hancock.

Q

But y_ou__Wouldn't kn01~ whether or not_ you arrested

him at that time?

:'

,-, ..
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A

I might have been with the other man that arrested

Q

That isn't the question; I say, would you know

him,

whether or not?
A

I don't remember it.

Q

You don't remember?

A

No, I don't remember.

Q

Do you know a man by the name of Addie M. Jones?

A

\11ho?

Q

Addie M. Jones?

A

I did know some Jones but I don't remember.

Q

Do you know a woman by the name of Addie

A

No, I don't know her.

~

Do you ever remember making an arrest of~woman

I~.

Jones?

by the name of Addie M. Jones?
A

don't remember.

Q

Youdon't remember?

A

No.

~

If the recored shows that on the 3rd of August,

1961, Addie M. Jones was arrested for DUI - M&J, who is thatt
A

1961?

Q

1961?

A

\'Ja

Q-

VJere you on the po 1 ice force at-that time?

A

That must be somebody else.

it a

minute~
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Q

Did they have an "M" there at that time, or you

don't know?
don 1 t know,

A
Q

When did youcome back on the pol ice force?

A

\'/hen did I come back on the pol ice force?

Q

Or have you been on the pol ice force since you left

there?
A

I have been on the pol ice force of Edison, not in

Da1~son.

Q

Of Edison -when did you leave?

A

.1

_{

Q

Dawson?

A

'59.
-

that was the last time that you have been on

Q

the pol ice force there, is that correct?
A

That is correct.

Q

When did you leave there?

A

The first part of '59.

don't remember exactly

what month.

_L

'

. ·--~-

Q

The early part of '59?

A

That's right.

Q

Was it in the month of January?

A

No, I don't think so.

Q

February? -

A

I think it was along about February or March •

-

McDonald - recross
Q

February or March?

A

Somewhere in there.

Q

Do you remember the last man that you arrested
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before you left?

A

told you a while ago I couldn't remember the

last man or the first man, nor how many I arrested.
Q

Do youkn01v a man by the name of Quentin V/ha 1ey?

A

vlho?

Q

Quentin Whaley?

A

I don't remember him.

Q

Youdon't remember him at all?

A

No.
THE COURT:

-

Counsel, will you move back ober

here so Mr. B1och can see the witness too?
MR.HOLLOWELL:

_ _ _Q

Yes.

If the record shows that Quentin vlhaley was

arrested for being drunk in March of 1959 and the name
or the initials Mc&D appear, who are theyr
A

Me

Q

Yes?

A

That could be myself and Dunaway.

Q

But you don't remember any circumstances surrounding

A

No_,_ I _told you a while ago _l couldn't remember

&

D?

it?

every man I arrested.
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The only thing you can remember, it appears, is

Q

that you arrested James Brazier on this occas i on'i
A

I arrested James Brazier on quite a few occasions.

Q

Hell, name them?

A

I can't,

Q

Name every one? Are they i n this book'!

A

I don't know whether all of them i 5 in that booko

Name every one?

I can't.

to work on the pol ice force i n 1950.

~ent

Q

V/ell, are they in this book'!

A

I don't know whether they' re a 11 in that book or not.

Q

Do you fate any other book?

A

There was at the time.

Q

Where is it?

A

I cou 1dn It te 11-you because- I've oeen awai from

there.

don't know \~here the other records are.

Theycou 1d

have been done away with and a new book started, or whatever.

Q

Well, you would have been trying to find any

a~rests

that you could find with this trral coming up, wouldn't you?

A

No.

~

Oh, you wouldn't?

A

I ain't tried to find any of them.

Q

Well, can you show me anywhere in this book any

other arrests than the ones that you've testified about?
A

You've got the book;- you can_ see it.

Q

And to the best of your knowledge, the only time

McDonald - recross
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that even under your testimony that James Brazier was ever
arrested for being involved in a fight was the time that you
say that he was, and that was 1954, isn't that right?
A

\1/ell, there was one other time,

I remember.

Q

Show it to me?

A

1 don't remember exactly whether it's in that book

or not.
Is it supposed to be in this book'!

Q

vJere you finished?

Excuse me,

Is it supposed to be in this book?

A

1t' s in a book somewhere.

Q

can you produce such a book?

A

I cannot.

If it's not in that one, I don't knmv

where it's at.

Q

Well, this book begins in 1953?

A

Well, I went to work in Dawson withthe pol ice force

in 1950.

Q

January, 1953, and this was 1958; that was a period

of five years'!
A

cou 1dn' t say whether it was in that book or what

book it v1a s in.

Q

You know of no book in which there is any such

thing?
A

There was one.

Q

You don't know of any?

A

1 don't know whether- I don't know 1vhere it's at no'l.

l~cDonald
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- recross

There was a log like that in 1950,
Q

vias Dunaway a pol ice officer prior to the time that

he became a deputy sheriff?
A

He was,

Q

I don't believe there are any further questions.
REDIRECT EXAMINATION

BY

I~R,

Q

BLOCH:
Look at this card, ''Davison Pol ice Department,

name, James Brazier" on the third 1 ine, confine yourself
to the third line now: The first column says 10-15-54?
A

8-28-55.

Q

The third 1 ine?

A

Oh, the third 1 ine, that's October 15 in '54.

Q

Over on the third 1 ine under the-column remarks,

what does it say?
A

"0 i sorderl y".

Q

No, the column "remarks"?

A

Oh, over here, $18 CB, cash bond.

Q

What does that mean?

A

Cash bond,

Q

Put up a cash bond and was discharged, ·re 1eased?

A

Yes s i r.

~

That's all.
THE COURT:
1'\R.

HOLLO\~ELL:

Anything further?
--

-

I think not as to this

1~itness.
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SHERIFF Z. T. MATTHEWS
party Defendant, called in behalf
of Defendants, testified on
DIRECT EXAMINATION
BY MR. BLOCH:
Q

Mr. Matthews, since you were on the stand, or

Sheriff Matthews I should say, for cross-examination by
counsel earlier in the week- you were onthe stand earlier
in the week?
A

I was.

Q

You have been in the courtroom all of the time?

A

I have.

Q

Did you hear the testimony of the Plaintiff ih this
'

case to the effect or stating that on the evening, late after.\

.I

noon or evening of Apr i 1 · 20, 1958, she saw you standing at
the corner by the j a i 1 in o·awsonr
A

Yes.

Q

Is that true?

A

It couldn't have been in the early afternoon,

\Yere you anywhere a round

-

no sir.

Q

Were you anywhere around the jail that Sunday

afternoon?
A

No sir, it isn't true.

Q

Since you testified the other day also, there has

been an amendment filed in this case, which alleges that you,
along \~ith l'lr. Cherry,_Hr. McDonald, l~r. Chapman and l~r.Lee,
caused or permitted James C. Brazierduring the night of April
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Sheriff -direct

20, 1958 or the early hours of April 21, 1958, to be severely
beaten about the head to the point of unconsciousness:
Is that the truth?
A

know not anything about it at all.

Rephrase the

question, .please sir?

Q

Did you ever on any occasion cause or permit

James Brazier to be beaten in any manner?
A

I did not.

Q

At any place, at any time?

A

I did not at any place or any time.
MR. BLOCH:

That's all.

THE COURT:

Any questions?

MR. HOLLOWELL:

I don't be 1 i eve we have any

questio~s,

Sheriff.

THE COURT:

All right, you may go down,

Sheriff.
MR. BLOCH:

Your Honor, we tender the book

that has been testified about, the jail log, which was
identified as Plaintiff's #2 in the depositions of
October 10, 1962;and offer it in evidence.

think

it's been tendered. \>le offer it in evidence.
THE COURT:

Any objection?

MR. HOLL0\1ELL:

I think that 1ve would have no

objection, if it were properly qual ified;_that is, if
the proper restrictions were made by the Court as to the

Exhibits:
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Defendants

Mr. Hollowell:
particular pages thereof.

Ithink the book itself

would certainly not be admissible.
THE COURT:

Can you identifythe pages,

Mr . .Bloch?
MR.

BLOCH:

Sir?

THE COURT:

Can youidentifythe pages?

MR. BLOCH:

Yes sir, I can identifythe pages.

THE COURT:

All right.

MR.

HOLLOWELL:

May it please the Court,

on second thought, if you'll excuse me, I think I'll
oet it go on in without the identification.
THE COURT:

Allright.

Did you hear

counsel, Mr. Bloch?
MR.

BLOCH:

No sir, I was trying to find

an authority.
THE COURT:

Counsel states that he

believes he will withdraw his objection, and if you
want to tender thewhole book, he will allow the whole
thing to go in; is that correct?
MR. HOLLOWELL:

Yes sir.

THE COURT:

All right,

it is admitte d.

without objection.
MR.

BLOCH:

Now Your Honor, one

afternoon, day before yesterday afternoon, counsel

Exhibits:

Mr.

Defendants
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Bloch:

for the Plaintiff offered copy of a report, pathological report - you know the report I'm talking about?
THE COURT:

Yes sir.

MR. BLOCH:

And it was not received in

evidence.

,,

Now, if it is offered, Iassume if it is

reoffered, it will be reoffered as a part of the
Plaintiff's main case, so that we would have the
opportunity to rebut it?
THE COURT:

Yes, if it comes up again,

of course, you would have an opportunity to protect
t

"

yourself withrespect to it.

\

MR.

BLOCH:

We rest.

DE.FENDANTS REST

,.

'

MR.

HOLLOWELL:

We would at this time, since

Mr. Bloch has referred to it, re-submit -- we would
like to tender it.
MR.

BLOCH:

Your Honor, I object to it

on the ground THE COURT:

Well, I don't know what's

been tendered yet.

Nothing has been tendered.

MR.

I'm sorry, it's a certified

HOLLOWELL:

copy of the autopsy report, which is certified as true
byC ..F. Davis,. Coroner, whose name is shown and
signed, shown as being the one who requested the

Exhibit - Autopsy Report

Mr.
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Hollowell:

particular autopsy to be performed.
PLAINTIFF'S EXHIBITS 18 and 25,

It would become
Those were the

original papers which were identified.

!believe

that's correct, is it not?
THE CLERK:

That's right, 18 and 25.

MR.

We further ask the Court

HOLLOWELL:

to take judicial notice of the fact that C.

F. Davis is

listed in the Georgia Official Directory of State and
County Officers, prepared by Mr.

Ben F. Fortson,

Jr., Secretary of State; and is so listed on page 37
of said report, item 106, as being the Coroner of
Muscogee County.
MR.

BLOCH:

Are you th-l'ough?

MR.

HOLLOWELL:

Yes.

MR.

BLOCH:

I objecg to the admission of

'._•.

this document in evidence, because it's not certified,
as required by Rule 34 of the Federal Rules of Civil
Procedure.

I grant you, in that connection I grant you

that youcan take judicial cognizance of the fact that
the gentleman there is Ordinary of Muscogee County.
MR. HOLLOWELL:

Coroner.

MR. BLOCH:

Coroner.

to that.

I have no objection

Your Honor knows_that of_your_own knowledge,

but even assuming that and recognizing that, it is not
properly certified.
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P-18 &P-25 Exhibits

MR.

HOLLOWELL:

We say further, Your Honor,

that it reads the same as does the original Plaintiff's
Exhibits 18 and 25 for identification, which were
identified by Dr. Webber, and contains the exact
precise same information.
THE COURT:

Give me the Rule referred to.

MR. HOLLOWELL:

Perhaps while he's getting

that, Your Honor, in the interest of time, I can subnni t
the other.
(Court reading Rule referred to)
THE COURT:

I sust~ the objection and

the document is not admitted.
MR.

HOLLOWELL:

Very well, Your Honor.

It was sent to us bythe Coroner and,

of course, we

did not execute the certificate ourselves.
I submit PLAINTIFF'S EXHIBIT #31, which
purports to be copy of the official bond of 'Sheriff
Z. T. Matthews.
MR.

BLOCH:

That was stipulated.

THE COURT:

All right,

MR.

At this time we would like

HOLLOWELL:

it is admitted.

to l('enew our objections relative to the admission
into evidence of the incidents of arrest of James
Brazier: (1)- on-the same grounds that we have alr_eady _
submitted to the Court·' and onthe additional ground.

l02

Prior Arrests: Deceased

Mr. Hollowell:
that it has no relevance in this particular case, in
that the proof whichthey have sought to make is not
proof of the character that is admissible in or·der to
show the tendency toward violence on the part of the
decedent.

I think Your Honor indicated further that

he would rule later and determine whether or not
there had bean sufficient connecting up of that which
was sought to be established by the Defendants; and
we would respectfully request that the Court make
the ruling now.
THE COURT:
(

)

It's the Court's view that

the matters have been sufficiently connected up,

in

keeping-with-the repi·es-entation made by counsel for
the Defendant at the time that this matter was under
discussion and the evid.ence. is allowej to remain
in the record as presented.
MR.

HOLLOWELL:

I believe there is pending

before the Court the matter of the allowance of an
amendmentn, which the Court indicated that he would
rule on.
THE COURT:

Yes, that's true.

The Court

is aware of the objection made by counsel for the
Defendants to the allowance of the_ amendmenL tendered
by counsel for Plaintiff, and the Court is aware of

·-
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Plaintiff's amendment

The Court:
some difficulty which should confront counsel for the
Defendant because of the amendment which has been
tendered. The amendment which has been tendered has
been under consideration and,

although it does place

counsel for the Defendant, at some disadvantage in
the trial, still under the liberal rules of the Federal
Rules of Civil Procedure under whichwe operate, the
Court is of the opinion that the amendment should be
allowed, and the amendment is allowed.
MR. HOLLOWELL:

I am glad to hear the Court

make that statement because certainly in the 20 or
25 minutes that Mr.

Bloch took in making his objec-

tion, he read right over the-particular· rule provision
which makes it possible for,

and would almost make

incumbent upon one, to amend so as to make the petition conform to the proof introdnced; and this is why
the rule gives one 5 days

after the rendition of a

judgment to make it conform.
May it please the Court, we would like to call
Mrs.

Hattie Brazier on rebuttal.
THE

COURT:

All right.

-----------------

.,.·

MRS. ~].'TIE BRAZ__!,K_R

10 2 8

the Plaintiff, recalled in
rebuttal, testified further
REDIRECT EXAMINATION
BY MR.

HOLLOWELL:
Now ma'm,

Q

you have heard the testimony of

a man by. the name of Hammock and of the Defendant just
a moment ago who preceded you:

I'll ask you toindicate

whether or not there is one shred of truth in it?

Just

answer yes or no on that. Is there any shred of truth in
it at all?

A

No sir.

Q

I will ask you where you were during the middle

of October, 1954, and when youwent there and when you
·j

{

-~ ·<.

•

!

r eturned?
A

On October 12 of '54 I was in Newark, Ne\v Jers-ey,

and I returned November 17 in '54.
Q

You were in Newark, N.

J.?

A

That's right.

Q

Did you know anything even about the arrest of

your husband on October 15, 1954?
A

No sir, unless'n theyarrested him while I was
I don't know anything about that.

g one.
Q

I have no further

questions.

T H E C 0 U R T)§. :

You may go down.

MR.

I was trying to think, Your

Honor,

HOLLOWELL:

whether there are any loose ends or whether

there is anything tobe submitted in motions, or anything

on'

lieve so.
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Plaintiff - recalled

THE COURT:

I believe all exhibits of every

nature, documentary and so on, myrecollection is,
were ruled on atthe time theywere presented.

I don't

recall reserving any rtding with respect to any of them.
MR. HOLLOWELL:
I see this log?

If I might,

Your Honor,

may

This is the Sheriff's log and Iwould

like to look at it and check it,

just a second. It won' t

take but just a minute.
There is one question that I just want to clarify
with this witness ·as to the matter of indicating what
the age of her husband was at the time of his death;
and if she would be permitted to answer right here,
unless Mr.

Bloch wants to cross-examine , I will do
--

--

-

so; otherwise, I had better let her return to the stand.
THE COURT:

All right,

just ask her

where she is.
Q

Mr.

Hollowell:

What was the age of your

husband at the time of his death?
A

31 years old.
MR.

BLOCH:

MR. HOLLOWELL:

That was stipulated.
I don't recollect that it was

and I just wanted to be sure.
MR. BLOCH:

-,-,--

Q

Mr .. Hollowell:

A

April 26.

Well, it is now.
_ And_he_died on what date?

10 3 0

Plaintiff - recalled

Q

Of what year?

A

1958.

('

MR.

HOLLOWELL:

All right; I don't thi1k

there's anything else, Your Honor. We rest.
EVIDENCE CLOSED
THE COURT:

During the course of the

trial, counsel for Plaintiff requested the Court to
take judicial notice with regard to certain matters,
and I rule on suchrequests at this time.
First, we were requested to take judicial
notice that April 20, 1958 was a Sunday; and the
Court does take judicial notice, as requested by
counsel for the Plaintiff, that April 20, 1958, was
a Sunday.
The Court was also requested by counsel for
the Plaintiff to take judicial notice of the Carlyle
Mortality Tables on page 458 of Book 32, and tlRt
age 31 reflects a life expectancy of 33. 68years; a11d
the Court, as requested by counsel, does take judicial
notice of the fact that the life expectancy of the
deceased, James Brazier, at the time of his death
was 33. 68 years.
Counsel for the Plaintiff also requested the
'' -

Court to takEl_ jll_dicial notice of the duties of the
Sheriff, of the county Sheriff, of such officers in

1031

Judicial notice

The Court:
the State of Georgia as recited in Code Section 77-110,
and the Court does take judicial notice that Georgia
Code Section 77-110 provides,

as follows:

"It shall be the duty of the Sheriff to take from

the preceding sheriff custody of the jail and the
bodies of such prisoners as are confined therein
with the precept, writ or cause of detention, to
furnish prisoners with medical aid, heat and blankets,
to be reimbursed, if necessary, from the county
treasury, and to suffer a penalty for neglect as
prescribed in this Code; to take all persons arrested
or in execution under any criminal or civil process
to the jail of an adjoining county or to the
·:· -

jail of

-

some other county when more accessible, if the jail
of the county shall be in an unsafe condition under
'

'·'

such rules as are prescribed in this Code.

11

Counsel for the Plaintiff also requested the
Court to take judicial notice of the prdvosions
of Georgia Code Section 24-2813:awhich relate to
certain duties of Sheriffs in the Stateof Georgia.
And the Court does take judicial notice of the provision
of said section, which are, as follows:
"It is the duty of the Sheriff to execute and
return processes and orders of the court and of

103 2

Judicial notice
-"2-'

..•}

The Court:
"officers of competent authority, if not void, with due
diligence, when delivered to them for that purpose,
according to the provisions of this Code.
"To attend, by themselves or deputies, upon all
sessions of the superior court of the county, and the
court of ordinary whenever required by the ordinary,

·:·
,·,

'

and never to leave said courts while in session without
the presence of one or both of said officers, if required,
and to attend in ltlke manner at the place of holding
anelection at the county site, on the clay of an election,
from the opening to the closing of the polls, and to take
under their charge all under-officers present, as police
to preserve order.
"To publish sales, citations and other proceedings
as required by law and to keep a file of all newspapers
in which their official advertisements appear, in the
manner required of clerks of the superior courts.
"To keep an exectttion docket, wherein they must
enter a full description of all executions delivered to
them, the elates of their delivery, together with all
their acts and doings thereon, and have the same ready
for use in anycourt of their counties.
"To keep a

book~in

wjlich shall be entered a record

of all sales made by process of court, or by agreement
of parties under the

ction f court, clescribin

Judicial Notice

10 3 3

The Court;
"the property and process under which sold, the
date of the levy and sale, the purchaser and price.
To receive from the preceding sheriff all
unexecuted \vrits and processes, and proceed to
execute the same; to carry into effect anylevy or
ar1;est made bya predecessor; to put purchasers into
possession, and to make titles to purchasers at his
sales, when not d<rne by him.
"To have, keep and maintain, at the expense of
the county, not less than two not more than four welltrained track hounds or other dogs suitable for the
111 rpose, to track and catch criminals; and said
blood-hounds shall be purchaed by the- sheriff or-the-county authorities and shall be paid for out of the
county treasury: Provided, however, that this paragraph shall not apply to counties having a population
of less than 10, 000 inhabitants, unless recommended by
the grand juries of such counties;
"To perform such other duties as are or may be
imposed by law, or which necessarily appertain to
his office."
Reference was also made by counsel during
\

'

the course of his requests for the taking of judicial
notice to the request that we take judicial notice of

.

,, ...
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Judicial Notice
The Cou·rt:
whether an officer must

possess a legal warrant to make

an arrest under certain circumstances.

The Court does

not take judicial notice of the matter as staeed by
counsel but will consider, if counsel submit proper
request to charge, making an appropriate charge to the
jury with respect to that matter.
In other words, the Court is saying that the
statement made by counsel, the Court is not saying that
that statement is d:ncorrect or correct,

I 'm just suggest-

ing that it could more properly be dealt with in a
request to charge.
The same thing is true with respect to what con-stitutes a legal- arrest by- a pol ice officer of a person
charged with certain offenses.

l think that is a matter

that could be better dealt with by charge to the jury
and, if counsel wi 11 prepare a proper request to charge,
to the jury on the point that he wishes covered, the
Court will give it.
Then next, counsel for the Plaintiff requested
that the Court take judicial notice of what counsel
urges as a rule, which provides that in the execution
of his duties an officer is restricted to using only
that force which is reasona~ly_nec~ssary to effect a
legal arrest.

Well, there again, in the Court's view
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Judicial Notice
The Court:

that is a matter which can be more adequately dealt with
in the charge to the jury, ratherthan in taking judicial
notice of some statement made by counsel

and, if

counsel will prepare an appropriate charge and request
it, the Court will consider giving the principle as
enunciated by counsel in the request.
The same is true with respect to the request by
counsel that the Court take judicial knowledge of the
fact that the actions of a pol ice officer, acting under
the color of law, is state action,

If that is appli-

cab 1e i n t h i s case • i f cou n s e 1 fee 1s that that p r i nc i p 1e
is applicable in this case, if counsel will prepare and
submit an appropriafe request to charge, the Court will
consider so charging the jury. But the Court does not
wish totake judicial knowledge or notice of the matter
in the form as stated by counsel.
The same is true with respect to counsel's request
to take judicial notice of his contention that a person
may be a deputy sheriff, without having been officially
appointed and sworn in as such by the sheriff according
to law.

If counsel will prepare an appropriaee request

to charge and support it with authority, I will consider

'•

'

/

whether th~t w i ll_or_w i 11 not be given in _charge •__ I _
-

observe that there is some disagreement among counsel
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Judicial Notice
The Court:
with regard to some of these matters.

In other words, those are questions, these things
that we're talking about now, are questions of law, which
can be more effectively dealt v1ith in the charge to the
jury, than by the Court simply taking judicial notice,
as I see it.
Then, counsel requested the Court to take judicial
notice of certain things which counsel stated with respect
to treatment received by patients in hospitals, whether
they normally receive injuries of certain types, or
whether they do not redeive injuries of certain types
in hospitals.

And 1vi thout reading a 11 of these exact

r-equests as stated by counsel, the Court fee-ls -that that
is an appropriate sphere in which the Court
judicial notice.

shoul~

take

The Court feels that that is a matter

outside of what is normally contemplated as a matter
or fit subject for judicial notice, and the Court
declines to take such judicial notice.
And by making that statement the Court does not
express any opinion one way or another on the matter,
by declining to give the request to charge, I mean by
declining to take judicial notice, the Court is not
_expressing the opinion that patients_do_rec_eive injuries
or that they do not.

The Court is simply stating that

;
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Judicial Notice
The Court:
it does not consider it proper matter for judicial
notice.
MR,HOLLOWELL:

May it please the Court, might I

address the Court on that matter:

Would the Court be

willing to take judicial notice of the fact that hospitals
are for the healing of patients?
THE COURT:

Well, there again, that's a--

MR. HOLLOWELL:

I wi 11 say hea 1 i ng and recuperation

and rehabilitation of patients generally.
THE COURT 1

Well, there again, 1 think that is

a sphere that is not an appropriate sphere for judicial
notice.

think that's a matter which you could very

well argue to the jury at the tlme you argue the case
to the jury; but when it comes to taking judicial notice
of such a matter, I don't think it's within the sphere
that is contemplated by judicial notice.
MR, HOLLOWELL:

Very well.

THE COURT:

Then, finally, counsel for the

Plaintiff asked the Court to take judicial knowledge
that in the southwest area of the State of Georgia
generally and in the County of Terrell specifically,
it has been common for Negro prisoners to be brutalized

- -J-

over the past 10 years.

~nd counsel further asked the

Court to take judicial notice that during the period of

·,.,
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Judicial Notice
The Court:

1958 there was existing there, that is In the southwestern

part of the State of Georgia, and in the County of
Terrell in the State of Georgia, v1hat counsel described
as a 1 reign of terror".
Now, I inquire of counsel at this point, before
ruling on that request, vJhether counsel still insists
that the Court rule on such a request?

Does counsel

still urge upon the Court that the Court rule on such
a request?
MR, HOLLOWELL;

May it please the Court, No. 1,

think insofar as the last conclusion of the language,
the reign of terror referred to Terrell County and not
to the Southwest area; at least, it was the intent.
t

think, hov1ever, in re-evaluating the language =that
probably it would be beyond the scope of the Court to
actually take judicial knowledge of it as such, and I
do not insist upon ito
THE COURT:

Well, in that event the Court wi 11

not make any comment about it, except to say that I am
sure that at the time counsel made that request that he
did notexpect, as certainly the Court was surprised at
the wide publicity which was given to counsel's request.

AU right, anything further?
MR. HOLLOWELL:

I think not for the Plaintiff.
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Judiciai Notice
itt~

MR. BLOCH:

l take

we're closed?

THE COURT:

Yes, that's my presumption.

The

Plaintiff has closed?
MR. HOLLOWELL:

Yes sir.

MR. BLOCH:

I would 1 ike to get Rule 50 • . •

Your Honor, in the 1 ight of certain peculbr language
in Rule 50 of the Rules of Civil Procedure, I want to
make a motion under it.
THE COURT:

All right, Mr. 11arshal, will you

take the jury to the jury-room, p 1ease.
(JURY WI THDR/.1\'IN FROt1 COURTROOM)
THE COURT:

A11 right, Mr. Bloch.

11R, BLOCH:

Your Honor, I s:tate frankly to

the Court that I make this motion-most particularly
because, as I under the law and the decisions under
it, that if the Defendant does not make a motion for
a directed verdict, there are many rights that he waives
as to the effect of the evidence.

So that, it is most

particul8rly in the light of those rulings that I
make this motion for the record; and, of coursecl,
make it in good faith and think that it ought to be
granted.
Rule 50 provides, "A motion for a directed verdict
.{
),~t

-:;.

shall state the specific_grouncls thereof'· •

,"J

I move Your Honor to direct the jury to find a

Defendant's Motion
~tr,
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Bloch:

verdict in favor of each and every one of the Defendants
who survive, they being Sheriff Matthews, Chief Cherry
and Officer McDonald.
Necessarily, the motion divides itself because in
the amended complaint, as presently amended, there are
averments made of alleged wrongs committed by vi. B.
Cherry and Randolph McDonald in paragraph 1 of the
amendment, as to which Sheriff Matthews is not named as
a participant.
The only charge against Sheriff Matthews is con.·.~··;<

t::/

tained in paragraph 2 of the amendment, and is that
"During the night of April 20, 1958 or the early morning
hours of

A~ril

21, 1958( the defendants, W. B. Cherry,

Randolph McDonald, Zachry T. Mathews, Shirah Chatman
and Howard Lee, acting under color of state and local
laws, and acting individually and in concert, with evil
design,and in derogation of their duties and responsibil ities as provided by state and federal laws, caused
or permitted the said James C. Brazier, to be severely
beaten about the head to the point of unconsciousness;
that said beating was illegally administered by said
defendants individually and collectively, or in concert
with others bJ;!St ~nown to themselves, or by others with
the acquiescence of said defendants, while the said

-'

-~~--·r--·

., -
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Defendant's Motion
Mr. Bloch:

James Brazier was within or without the said jail; that
at alltimes during said period, the said James Brazier
and the said jail were under the custody, control and
supervision of the said defendants individually and
collectively. That all of said alleged illegal acts
attributed to the said defendants deprived the said
~

James C. Brazier of rights, privileges and immunities
I

as well as due process and equal protection of the laws
as guaranteed by the Fourteenth Amendment to the United

-~'

States Constitution and enforcing statutes. "
Now, with respect to that averment, which is the
only allegation of any supposed or alleged wrong-doing
on the parfof the Sheriff, and is the-only allegationof any supposed wrong-doing on the part of any of the
Defendants, that during the night of Apr i 1 20, 1958,
after the arrest had been made and the man put into the
jail, there isn't the slightest scintiJia of evidence
which would sustain the truth of that allegation.
Therefore, the result is, the legal result is that,
while these gentlemen have sat here together at the
table throughout this case, and it's been brought out
they have been present at depositions, the charges made
against the Sheriff are separate and_distjnct against
those made abainst the officers.
1 make the motion

because it's my duty to

.--.-·.·
. ·'·i-

,,

-

.

. ---.-.

--~-·,

. --·;·c-

Defendant's Motion
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Mr. Bloch:
make it, in order to protect the rights of atl of them;
and respect6ully I move the Court, first, to direct a
verdict for all of the Defendants, direct the jury to
find~

verdict in favor of all of the Defendants, Mr.

Cherry, Mr. McDonald and the Sheriff, the surviving
Defendants; or, in the alternative, or separately, I
::•,">';.

move the Court to direct a verdict in favor- to direct
the jury to find a verdict, when they come in with the
t

other verdict, in favor of the Sheriff, which could be
taken care of by request to charge, if necessary, and
that is what I will try and write out.

\.{ j

I might say in that connection, sir, while I 1 m on
my feet if I may - that's the end of the motion - but
while I'm on my feet, yesterday afternoon at the conclusion, as the Court was about to adjourn, I took my hearing
glasses off before the Judge removed from the bench and
the Judge said something that I didn't understand, which
counsel told me, that the requests to charge were expected to be submitted this morning?
THE COURT:

Yes sir.

I~R,

I had prepared requests to charge

BLOCH:

in the 1 ight of the original amended complaint, without
the new amendment-before I left home and had them ready;but in the 1 ight of the amendment , there are certain

.

'

. _r. -

:
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Mr. Bloch:
adjustments that

have to make to them, and I would

1 ike permission to submit those to the Court later in

the morning or upon the taking in of court this aftern&on.
I bring that up at this time because those requests

will contain a requett that the Court direct the jury
to find a verdict in favor of the Sheriff and which
will, of course, take with it his official surety
bondsman.

That's it, Your Honor.

THE COURT:
• •

Do you have the rules there?

With respect to the motions just made by counsel for
the Defendants, the Court is impressed at thit time
that there probably is substantial merit in the motion
made with respect to Sheriff 11atthews and to-possibly
certain of the others.
But the Court, under the provisions of Rule 50(b)
of the Federal Rules of Civil Procedure, reserves a
decision on counsel's motion at this time for later
determination.
All right, while the jury is still out, how much
time do counsel desire to argue your case to the jury?
t1R. HOLLO\~ELL:

should think, Your Honor - let's

see, we've been here a week - I would say about two
-hours; that is, I think we ought--to have _that much
time and I would hope that we would be able to do it

'

'"

..

--.-,~-
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Mr. Ho 11 owe 11 :
in less time.

I v1ould say a maximum of two and not less

than one and a half.
THE COURT:

You mean for each side?

MR. HOLLOI~ELL:

For each side.

THE COURT:

What is your feeling about it, Mr.

B1och?
I suggest it would be about a half

MR. BLOCH:
an hour.

Well, the case has been thoroughly

THE GOUin=

presented by both sides; much of it has been gone over
think probably somewhere between what

2 or 3 times.

you gentlemen have suggested is probably best in the
light of everything.

I suggest- that- you take anhour

to the side and divide your time as you may wish.
MR, BLOCH:

You don't have to use it.

THE COURT:

Of course, you

do~'t

have to take

the hour, Mr. Bloch; but I'm saying that I will allow
each side a maximum of an hour and you can advise the
Marshal before we begin the arguments about how you may
wish to divide your time and whether you wish him to
notify you.

Of course, as you argue, you will have

a clock right there in front of you and you may not
v1ish him to notif_y you_but v1e do that when counsel wish.
Suppose we take a recess at this time of about 10
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The Court:
minutes and then it will be my intention that we complete
the arguments before we take the noon recess; and then,
after we take the noon recess, I will charge the Jury at
that time.

Take a recess now of about 10 minutes.

RECESS:

10:$5 AM to 11 !05 AM - FEBRUARY 8, 1963

THE COURT:

All right, if you gentlemen want

to argue your case, the Plaintiff has the opening and
conclusion.
SUMMATION - PLAINTIFF OPENING
MR. KING:

May it please the Court and gentlemen

of the jury, this is an action which has been brought by
the Plaintiff in this particular case under the laws of
the State of Georgia and under-the laws of the United States, which afford to any citizen redress of certain
wr&ngs which have been perpetrated against that citizen.
Specifically, in this case it happens that the person
whom we contend that the wrong was perpetrated against
is nov! deceased, Under the la11, however,the Plaintiff,
the v1idow of the decedent, is given a right of redress
for these wrongs which in 1 ife were perpetrated against
the decedent.
In our petition we allege the defendants, Mr. Cherry
and Officer McDonald, perpetrated vlrongs_ in_cont_raven_tion
of, perpetrated wrongs in violation of the rights of the
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Hr. King:
decedent and, therefore, of the Plaintiff in this case.
We contend that these wrongs proximately caused an
injury to the Plaintiff and that, therefore, she is
entitled to redress under the laws which so provide.
WE TAKE THE position, gentlemen of the jury,
that under the evidence, under the testimony which has
been presented in this trial, that we have made out
our case by that amount of evidence required by law
to entitle this Plaintiff to the relief which she is
seeking; and in this particular regard I would address
your attention to some of the evidence and a very
summary in a panoramic way.
Your attention is called to the evidence regarding
the first thing in this particular situation, and that
is the matter of church, The testimony clearly indicates
that James Brazier on the day of April 20, 1958, along
with his family, attended church at the I HOPE Baptist
Church, and subsequently he went on to another church;
and there are witnesses to quite clearly and unequivocably indicate what this man's activities were; and
certainly, in the true American tradition, it was quite
consistent with keeping the Sabbath holy.
But I call your attention_in the _sequence of events
to the transactions surrounding and regarding Odell Brazi
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Mr.King:
You recall the very contradictory testimony in the
statements of Officer tkDonald and the statements of
Hr. Herrington.
I submit to you, and the Court, I am sure, wi 11
charge you that you may be authorized, where there is
such contradictory testimony, to ignore all of it.
I call your attention further to the evidence regarding this matter of threatening language.

I submit,

gentlemen of the jury, that after the expiration of
three days trial, the most we heard was an utterance
attributed to James Brazier, being "I'll get you even
if it's after

dar~·.

or something to that effect.

But

mind you, three days after trial and only after this
period of time do we get a qualified feature, which makes
reference to "you're going to get hurt•·.
Let us go on, gent 1emen of the jury:

I ca 11 your

attention to the course of events that take place at
the home of James Brazier at the site wherein this human
tragedy is made evident.

James Brazier, the evidence

conclusively shows, v1as doing what every sober American
citizen would be doing on the Sabbath.

He was inhis yard

with his family about him, his children there, his wife
_\

there.

There-is-not-one-shred of evidence to suggest--

that there was any impropriety in 1·1hat he was doing at
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Mr. King:
The only suggestion that

the time he was arrested.

there is in this total situation that James Brazier
did anything is of a defensive nature and that was to
fend off the bludgeons of an officer who was attacking
him by grabbing his head.
Your attention is also called, geDtlement of the
jury, to this matter of control and custody.

Certainly

it is undeniable that the Defendants, all of them,
were inthe custody or had in their custody and control
the decedent.
It is further called to your attention the general
operations of the jail.
- -

--

--

Here we had a jail in which the

-

City Pol ice Department of Dawson, the Terrell County
authorities are all acting and using and directing under
the headship of the Sheriff.

The jail is under the

custody and control of the Sheriff.
We go on further, gentlemen• of the jury, and we
call your attention to the efforts on the part of the
family after there had been this arrest, and James C.
Brazier had been placed in jail; and we talk about the
efforts, the uncontroverted evidence of efforts on the
part of the family to secure medical assistance and protection for James C, Brazier.

Every-bit-of-testimony

that has been given in this regard tends conclusively to
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Mr.King:
show that Brazier at all times was in the custody and
control of the Defendants named in this suit.
The only conflict that we have here, and I would
certainly call your attention to it, is as regards the
testimony tending to put James Brazier at one place,
with the overriding weight of authority, the overriding evidence in this situation showing clearly that he
was another place, still in the custody and conttol of
these Defendants,
In furtherance of showing how completely this
custody and control was on the part of the Defendants
in this situation, ~ere is evidence to show, there has
evidence that has been admitted by the Defendants themselves that all during the course of the night there
were visitations that were made.
On Monday Morning we find the decedent, James

c.

Brazier, in this situation going to council, going before
the Mayor of the City of Dawson.

Of course, notwith·

standing all of the te0Rtimony to the contrary, the Mayor
still says that James Brazier on that particular morning
did not stand trial because there was a request for a
continuance of his case, but because of his grotesque
appearance, grotesque_her-e__ i n_terms of phys i ca 1 appearan_c
about his face.
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ll1r.King:
We talk about the trip "to Columbus. We talk about
the operation and you heard the testimony of those
physicians, indicating what the situation was, and the
extent of damage and injury that was occasioned.
We talk about the evidence of this man's physical
condition prior to this tragedy.

Certainly the evidence

indicates that James C. Brazier was a healthy man, a
man who had enjoyed good health; he was gainfully emp)&yed, a good provider.

As a matter of fact, gentlemen of

the jury, this man had a 1 i fe expectancy in excess of
33 years.

'\

I say, in conclusion, gentlemen of the jury, in the
-

---

1 ight of all the cumulative evidence which has been

presented to you, we think that a case has been made
out in this instance by a preponderance of the evidence,
that amount of evidence which isrequired to establish
liability; and, in consequence of this, gentlemen of the
jury, we respectfully request, we respectfully ask for
a judgment as prayed. Thank you.
SUMMATION -DEFENDANTS
MR. BLOCH:
of the jury.

If the Court please and gentlemen
Of course, I'm assuming that all of you

gentlemen-have served 011 juries before. _ lt~s probabl~
useless for me to say to you that you take the law from

fi~

·,~;n0{~~~
t'~':
.·."~.'." •
'.

'
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the Court and not from me.

·So, if I should during the

course of my remarks say anything about the 1aw, it's
just because I'm so used to talking about tl1e law that
perhaps 1 overlook the fact that His Honor

~1K+:

,1;: : -

is the one

charged with the duty, responsibility and privilege of

~·~-:;-.·

telling you what the law is.
And in talking to you, we've been alloted an
hour to the side but I'm going to try to 1 imit my
remarks so as to divide time with Mr.

James Collier

here, my new-found friend, who has been of such
tremendous assistance to me in the 3 or 4 rather
gruelling days that have preceded my standing here now.
M

MY experience in the courts of-this a-rea goes back

a long, long ways,

I can recall that here in Americus

the Honorable and revered Littlejohn, Judge of the
Superior Court of this circuit, and my appearance before
him for the first time, when I wasn't much older, if as
old as som e of my associates here.

And I can remember

before Senator George was elevated to the Court of
Appeals and the Supreme Court, and finally to the United
States Senate of his being presiding judge of some counties in this area, the Cordele Circuit, which embraces
Crisp and Dooly, Ben Hill and-1\iilcox.- And I can recall
Rven the elder Judge Worrill, who was Judge of the
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Pataula Circuit back in those days, more than a generation ago, and whose circuit embraced Terrell County.
Now, I state that, just that brief historical
statement. It might tend to show how old I am and how
long my professional career does go back.

state

it, not just to be talking, but I state it because my
appearance here before you and His Honor these past
few days has been a unique one in many respects.

But

it's one in which in one respect particularly, in the
twilight of a career that I cherish, the opportunity
to do what

1

can in a case of this sort for what I think

is the proper administration of justice in this land
of ours.
What stands between the United States of America
and the influences of those \-.h ich would destroy us
externally, what stands between we of the Untted States
of America of all races and creeds and those who would
overturn and assai 1 us and destroy us, is the courage
of those who have in their hands the defense of the
United States of America.
And what stands be1t1v1een us - I mean by that the
Army, Navy and the Air Force -and what stands between
us, you and-me, our families and all other .law-ab_Lding
citizens, what stands between those of us who are law-

·:.. :.. .

.,,
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Mr. Bloch:
abiding eitizens or try to

b~

and domestic lawlessness,

domestic lawlessness on the part of those who are not
inclined to behave thems·elves in a legal manner, is a
courageous law force, a law force composed of sheriffs
and their deputies, elected by the people of their
respective communities, by state troopers; and finally
at the lower level in the heirarchy of the administration
of the pol ice force perhaps but just as important as
any of the others, the chief of pol ice of towns and
cities, large and small, and their patrol, the members
of the pol ice force, who night and day, nights when you
and I and eur families are sleeping, so that we may
sleep-in peace, undisturbed by the thougl1t of lawless-ness,
we rely on those men to do their duty, to do nothing more
than their duty, not to be brutal, unnecessarily, but to
protect every man, woman and child and baby who rely upon
them for their protection, so that they may peacefully
sleep or peacefully in the daytime go about their
respective 1 ivel ihoods.
Now, gentlemen, viewing the case from that standpoint
upon which I could elaborate to a great extent but which
>
~- .
i5
(

for many reasons I don't care to elaborate on, let's
just take- in a capsule just what happened_on this Sunday,
April 20, 1958:
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You've got a whole lot bf soup stuff here.

We've

got soup meat, a let of vegetables and a lot of water,
which comes in the form of testimony from the stand; but
if we could just take it and cook it down to a broth and
put it almost into a capsule, if the capsule is big
enough, and try to resolve the conflicting statements,
let's just see in capsule form just what this case is
now:

The case originated in the act of Odell Brazier,
the father of the deceased, James Brazier,

If it hadn't

been for Odell Brazier, who I suppose- who was on the
vlitness-stand before you, if it hadn't been for Odell
Brazier, we wouldn't be here today trying anything
because Odell Brazier started it all.

He was the

man, I believe, who was one of the very first witnesses
for the Plaintiff here.
Counsel who opened talked about going to church.
Well, he may have gone to church, I don't know,

They

had rather long church services that day, from 12:00 to
3:00 and then from 3:00 to 4:00 or 5:00 or 6 o'clock in
the afternoon, rather long for mere church services,
that as it may, Odell said he was there

But be

and I have no

reason to believe that hewasn 1 t there; but I have reason
to doubt very seriously that he was praying all 'of that
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Mr. Bloch:
time or worshipping all of that time, because the first
word of his activities onm that day which comes from
anoutside witness is that of the man who drank a 1 ittle
1 iquor with him that afternoon.

that

af~er

Oh, it may have been

he was through with worshipping that he felt

the need of 1 iquid sustenance,
rate he indulged in it.
all of these people.

don't know; but at any

I can't remember the names of

I believe that particular man,

colored man, 1<1as named Nixon.

He testified that he

and Odell drank rather copiously in his place of busi'

'•-.

ness and that when Odell left his place of business
he went out on the streets of Dawson in a Chevrolet
-

---

automobile, whether it was a '56 or '57 or '58 model
doesn't make any difference.

They are all pretty

dangerous, even these 1 ittle bitty ones, when the
man that's driving them is indulging in Georgia shine.
And that's what Odel 1 was doing on that occasion.
And he got out on the streets of Dawson on a
Sunday afternoon propel] ing that high-powered automobile
through the streets; and there comes to your assistance
and ours in the determination of what's right and wrong
in a case of this sort, there comes to our assistance
a gentleman, Mr. Ellington.

He has no relationship

with the Sheriff, with the Chief or Mr. McDonald.

He 1 s,-
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a law-abiding American citizen, one of those, one of
that class who needs the protectionof the Sheriff and

the Chief of Police and, yes gentlemen, and the protection of the courts, in supporting the administration of
justice by the pol ice officers, as long as that justice
is administered according to law. And the Court wi 11
te 11 you what the law i 5.

That's why I 1eave the law

angle to him, The (.; ou rt wi 1 1 te 1 1 you

1~hat

the law is

VIi th reference to the amount of force necessary to make
an arrest under any given circumstance.
But on that occasion, on that Sunday afternoon,
,,
~

:~

Odell had been to church maybe, having come out and
imbibed rather freely, having goteen--into-that automobile,
and then appears on the scene this Mr. Ellington, who
has been connected with the same company, Southern Cotton
Oil Company I believe, for a mighty long period of time,

15 to 18 to 20 years in Dawson and now in McRae.

He was

out riding that Sunday afternoon with his wife and his
daughter, whom I believe he said at that time was 12
years old.
Now, he tells you VJhat happened.

Is there any

reason for Gene Ellington to get up before His Honor
and you gentlemen of the jury and perjure himself? What
is he to gain by violating, not only the law, but one of
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the Ten Commandments?

What reason would Gene Ellington

have to bear false witness against his neighbor, to
perjure himself in a court of law, in a court of the
United States?

None whatsoever. Sworn to tell the

truth, the whole truth and nothing but the tvuth, he
raises the curtain of this 1 ittle drama by driving down
that street with his wife and 1 ittle girl ar1d, seeir1g
Odell Brazier driving that high-powered automobile in
such a reckless and dangerous manner that he drove clean
off of the road up into a parking lot to avoid him.
And

{)

assume that it's possible for me to infer

from the evidence that, if his wife and little girl
hadn't been with him-- he ov1ed the first duty of protection to them - that perhaps he would have turned
around and gone back and done something about it himself;
but luckily, luckily about that time there turned up
one of these gentlemen, to whom

take off my hat, who

endanger themselves day and night for the protection
of you and me and our loved ones.

I t was his job,

whatever compensation he got from the City of

Da1~son,

vJhatever it may have been, was paid to him to protect
the people of Dawson from insolence of that kind.
- - l;

And

he did just_e><_ac_t:ly__ ,~hat the la1~ demanded of him and

'

required of him under his oath of office as a pol iceman.
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He went after him.

And as he went to arrest him,

as he went to arrest him, he found tvo pints of 1 i quor
on him, a half-pint perhaps, and he took them off of
him and he took a pocket knife off of him; and he told
him to get out of the car.
Luckily about that time,

sayluckily, it was

certainly lucky, I believe, for 1"\r. ~kDonald, because
I think his heart and his courage in bei11g a policeman
~- :.·~

..... .__

.__,t_·'i'~;;,,

are bigger and more to be admired than perhaps his

:-.~,2~·,~;-.

?ir·"_,_)';:'t
-- ''.J'•

·- ·'

physical physique, because he's a little man, a little

~- ~-

man in size I mean but a big man in courage and bravery

~~-~
£'~-:':i

to have been making a 1 iving for himself and family in

.

,t.- ..

t-

that line of work; weighed 135 pounds, I believe, 46
years old, 5 feet 6 or 7 inches tall; without any help
at allon that Sunday afternoon, seeing that man performing his dangerous stunt, he went after him and he caught
him. And I say luckily for him, Mr. Herrington happened
along, because if Mr. Herrington hadn't happened along,
thereisn't any telling what sort of case might have been
tried dm~n there in Terrell County, because there isn't
any tel 1 ing what Odell Brazier, with the assistance of
James Brazier, who tur~ed up about that time, might have
done.
But with the assistance of Mr. Herrington, he was
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put under arrest and taken to the jail and put in the
bullpen which you've heard described,
Now, I accept, for the sake of the argument Vlithout
quibbling on v10rds, I accept for the sake of the argument the threats in the language and in the words which
counsel in his opening argument here before you has
stated to have been made, The general tenor of them was,
''1 1 11 get you.'' They were threats against sn officer

doing his duty for your protection and mine and folks
1 ike us who try to live under the law.

So, when the officer, Officer McDonald, had
completed his duty in putting Odell under arrest, he
-could-have ignored James.

He could have let -James go

around and drink some more whiskey and do no telling
what, perhaps beat his wife up or beat somebody else
up. But that wasn't what he conceived to be his duty
there that Sunday afternoon.

He conceived it to be

his duty, not merely for his protection --all he would
have had to have done for his protection was to forget
it and leave James alone, but he wasn't thinking about
himself.

He was thinking about v1hose whom he was

sworn to protect and whose duty it was to protect.

He

_y1as_ thinking about what _the Law_reg_ui_red, the oath he
had taken.
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So, I suppose- and I think I'm entitled to this
fromthe evidence - that knovling of his comparative, not
physical weakness because he doesn't look 1 ike he's weakbut comparative physical strength 1vith v1hat he might
have gone up against if he had gone dovm there in that
neighborhood by himself.

I reckon as we grow older in

years, gentlemen of the jury, you sometimes wonder why
we lawyers ask so many questions, and particularly why
I asked Hattie Brazier, when she was on the stand, to
name all of the people that were down there in the
neighborhood at the time when Mr. McDonald and Mr.
Cherry came down there to arrest James; and did you
hear the 1 ist of names-that she read out, some 10 or
12 of them, all gathered down there in that neighborhood?

Now, I might interpolate to say that it's rather
strange that just 2 or 3 of them took the sgand, but
we did see Bill Roberts and we did see Hattie B. Williams
and one or two others. But be that as it may, wouldn't
Mr. McDonald haee been rather fool-hardy, after that
threat had been made, and after he saw it and not only
observed by him but observed by Mr. Herrington too,
another gentleman who I say had no reason to perjure
himself; wouldn't he-have been rather fool ish to have
gone there on that Sunday evening about dark and stuck
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his head into a noose, without having some help.

Why,

he would have committed suicide by going down there
1 ike that.

But anyhow, he did it and I'm glad he did,

He told

Mr. Cherry about it and he and Mr. Cherry did what the
law required of them or certainly what they should have
done under the circumstances existing, whether the law
required it or whether it didn't. They went before a
judicial officer, a Justice of the Peace, and got a
warrant and, armed with that warrant, they went
there in that community.

d01~n

And I have no doubt that when

Mr. McDonald asked the Chief to go with him~ he wasn't
Chfef then - asked -Mr. Cherry to -go wi tn h rm, -thaT

14r-:

McDonald and Mr. Cherry too had in mind the previous
experiences which they had had with James Brazier; and
they v1ere taking more chances going down there in the dusk
among - at least one of the persons whom they knew to
have been drinking whiskey on that Sunday Afternoon.
But they went down there and evidently James knew
what they were coming for, because he came out; and
when he came out, he started, not immediately but when
he got down toward the car, he started resisting and
f-ighting.
Now, right there at that time the quest ion is, under
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all of the circumstances of this case, law and fact,

taking into consideration the character and reputation
of the man,a man whom Mr. McDonald had seen and arrested
for beating his wife, a man who had made a threat against
him just a few hours before - started to take him down
to the car, and when he went to get into tl1e car, when
Brazier started to fighting and sv1inging at him, it wasn't
until Brazier swung at McDonald 2 or 3 times that Mr.
Cherry hit him.
Hit him with a pistol?

Why, no- not the slightest

evidence that he hit him with any pistol.

He hit him

with a slap-jack, which in some respects, I believe
it's said; resembles thaT ora black-jack, just with
sufficient force to compel and to perfectthe arrest ,
which is the language of the lavt. And when he did, they drove
on off, they drove o'n

off and when he got him to the

jail, Mr. Cherry called the county physician to come
down there on account of these slight wounds that appeared on his forehead.
Now comes the county physician and his testimony is
very important in your determination as to whether or
not more force was used than ought to have been used.
Counsel who preceded me-representing the Plaintiff says
they've made out a case here before you. This paper that
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was filed here, vhat we lawyers call an amendment, was

filed here just yesterdaym I believe, or the day before,
the Plaintiff in it alleges that James Brazier was
illegally arrested, illegally arretted by Mr. Cherry
and Mr. Rnndolph.

Is there the slightest proof, the

slightest iota of evidence of any illegal arrest, when
he was arrested under a judicial warrant, issued by the
proper judicial officer on that Sunday Afternoon.
And they gofurther and say that pursuant to said
illegal arrest that he was incarcerated in jail.

Now,

the truth of the case as it appears from the evidence
is this, that he was incarcerated in the jail by reason
'

of a legal arrest, and he ~;as arrested af-a time vihen he
~;as

under the influence of whiskey, Sunday, Saturday,

Tuesday or Monday, been to church or hadn't been to
church; whether he had eaten or whether he hadn't eaten.
The Plaintiff here said he had no dinner that day.
don't know whether he had or not but the preacher said
he ate.

Now, take your vhoice

It doesn't make veey

much difference whether he had eaten or not, but it's
undisputed almost that he had drunk and that he was
drunk, or certainly under the influence, because who
)
t

says that-,-besides Cherry and l~cOonald right there?__
The County Physician says it.
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Now, it was brought out in the evidence that Dr.
vlard \vas the county physician, was summoned here for
what we lawyers call taking depositions on the lOth
of last October.

I happen to rem6lmber that date

vividly because I v1as wishing a 11 day I \vB 5 home. It
\'Ia 5 the day I was beginning my 70th year.

It VIaS my

69th birthday and I Han ted to be home, but I was down
~long

here taking depositions all day
that room. And among those who

~

right there in

No, I believe I have

the Vlrong date, that wasn't the date,October 10 when
Dr. Hard's testimony \vas taken - it was taken on

··o··_.
., '
',

-

'.:

NovemBer 24, a football Saturday afternoon over in Albany;
and it was taken at the instance of counsel for--t,he
Plaintiff.
Dr. Hard swore before you, and I guess it's to be
assumed that he swore the same thing then, that when
Cherry called him or when somebody called him, he came
down to the jail, he examined Brazier and he described
to you the superficial wounds that he found at that
time, and he was under the influence of alcohol at that
time; said that his speech was incoherent; he examined
his eyes, ears, nose and throat and he could very well
-determine that he was under the-influence.
.drunk.

I started

ther he v1as drunk- or -not•-
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but he was under the influence of whiskey.
l~ow,

falsely?

what reason did Dr. vlard have to testify
If you doubt him, if he needs verification,

1 think the strongest verification of all is this, that
his wife busied herself there and it· is to her credit
that she busied herself there. She came dovm there and
found Mr. Ragan Arnold, his boss man and Mr. Arnold
at his first opportunity came down there.

lf he hadn't

been drunk, if she just didn't want him around the house
in the condition that she knew he was in, wouldn't she
have bailed him out? She had his boss there, his boss,
and his earnings have been shown to you. Wouldn't she
nave bailed him out-fherel- She preferred for him to be
where he \vas, in that j a i 1, because she didn't want any
repetition of incidents that had gone before when he
was in that condition.
Now, there is this, in the face of that, gentlemen,
and I'm going to take it this far and I'm going to stop
because I don't want to take up all of my young brother's
time, in the face of that, they come before you and allege
in this amendment just filed '·that in the erly morning
hours of April --either on the night of April 20 or
}

the early morning hours of Apri 1 21, 1958, the_d_efend<3nts,_

vi.

B. Cherry, Randolph HcOonald, Zachary T. Matthews,
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i"tr. Bloch:
Zh i rah Chapman and Howard Lee" -

l~r.

Chapman and Mr. Lee

are dead, as I stated to you Monday .Morning. - •·with
evil design and in derogation of their duties and
responsibilities as provided by state and federal laws,
caused or pennitted the said James C, Brazier to be
severely beaten about the head to the point of unconsciousness, and said beating was illegally administered
by the defendants individually and collectively, or in
concert with others best known to themselves, while the

·,.

said James Brazier was within or without the said jail;
that at

all~

times during the period Brazier and the

said jail were under the custody and control of the
Sheriff~

H.

who they bry to bring into this case,

Now, where is the slightest scintilla, iota, dot of,
evidence that any beating was administered or any wounds
inflicted on James Bfazier after he was put in the cell
block around 7 o'clock that evening?

On the contrary,

we did our best to bring to you every person who saw him
between the time he was put into that jail and the time
that he went up to the pol ice court, and Mayor Singletary
testified that there - and counsel for the Plaintiff
' ..

-

overlooked the fact that Mayor Singletary said, that
vlhen·he was therein court he appeared-to him to be drunk,
guess it was one of these hang-over drunks.
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Mr. Bloch:
But at any rate, where was the slightest

l~idence

of any beatin~ being administered to him that night.
The Sheriff wasn't anywhere around.

The Sheriff has

sworn 2 or 3 times that he knew nothing about it, about
James Brazier being in jail until he saw him let out
for court the next morning.
Eugene Magwood was one who testified down here on
October 10, my birthday.

They brought him here.

brought him here before you.

We

They brought him here

to testify on depositions; we brought him here before you.
Even Odell says he saw him that night.

I don't rely

on what Odell says because I don't think Odell ever
saw him that night,

Odell was over there-in the bull-

pen, where James was on the other side in cell No.2.
But taking hls statement as being true, which we would
assume not to be true, what were they doing? Was he
beaten Into unconsciousness?

Was he suffering very much

ill effect from the blow that Chief Cherry had struck
him?
You remember my questioning of him, what did they
do?

They just sat there and talked about Zion Church, so
he said; and they talked about 1 or 2 other things; and

)-

finally they got sleepy-and-the last thing he saw before_
he went to sleep was James Brazier smoking a

cigarette~
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Mr. Bloch:
Magwood, oh they call .him all sorts of things
now, Magwood testified, and he's not a trusty for the
Sheriff any more.

He's not under the Sheriff's control;

he's working there for a company.

He says he saw him

during the night and he cl=aned up his cell and there
\~as

no evidence of blood or soled clothing or anything

of that sort.
F ina 11 y, as far as I'm concerned, f ina 11 y, if he
had been beaten into unconsciousness there that night,
or If the blow that the pol iceman hit

him had had the

effect that these people contend that it had, could he
have walked out of that jail under his own power?
-

--

That's

-

when the Sheriff said he sav1 him walking out of therre
under his own power going to court, nobody helping him,
Hagwood also saw hlm.
But perhaps, above all, the good lady, Mrs. Radford,
whom we sort of hated to bring into a case of this sort,
but she was the last person that saw him before he went
into the Mayor's Court; and he got out of the car walking along with his father and with the pol iceman under
his own power, dressed normally, walking along the
street to the Mayor's Court.
J

:-.

,...._ '

;'

Beaten into unconsciousness

they say?How, gentlemen, I've taken all the time that we

!i

!I-
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Mr. Bloch:
alloted to me, and 1 conclude where I started, that
in some respects my appearance here is an occasion that
I cherish though not in all respects, because it gives
me the opportunity to say what I think, within the
bounds of the law and within the confines of my prlvi•
leges here in this case, to testify to and to commend
and to thank men 1 ike Mr. Cherry, Mr. McDonald, and
Sheriff tl,atthews, who in endangering their own lives,
are withstanding threats 1 ike the one that was made
against one or two of them down there that day, and
constantly day and night are striving to protect you,
me, but above all, our children and our grandchildren
-against what might be lawlessness; officers of the law
who did their duty on this occasion, and 1 commend them
for it, and

hope that when you come in with your

verdict for the Defendants, all of them, that you will
too, telling them and others in positions 1 Ike them
to keep on doing thelr duty, protecting the good people
of this state, white, colored, red or yellow, against
the onslaughts of domestic lawlessness.
thank you.
MR, COLLIER:
_l_

on this side.

If 1 may, Mr. Bloch, I 1vill stand

Mr._Blocb_commented_ inhis introductory

remarks that he had found a new friend in me,
li
II

:,

;j

I!

'·-',

''"''""''"' ,,

!tis

Mr. Collier:
true that he didn't know me before he came to Terrell
County, but I knew you, sir,

Mr. Bloch has had a dis-

tinguished career before the Bar of this State and the
Bar of the United States, as we say in Terrell County,
for nigh on to 50 years.

He Is not only known to me

but he is genera 1 1y known throughout this Nat ion as an
authority on constitutional law.

It is my pleasure

and my privilege to be associated with him.

It's a rare

privilege in my locality to get such an opportunity.
It may be interesting to the jury to know that
now I 1 m the Mayor of Dawson, Georgia.

!i..

~

Mr. Cherry is

still the Chief of Pol ice in Dawson, Georgia.

He has

been the Chief of Police-in Da1~son, Georgia, continuously
since his first appointment to that office.
him and

I say of

will repeat what has been said of him by

writers in the Atlanta newspapers, that he has one
of the levelest heads, some of the soundest discretion
and some of the best qualities of any law officer in
this State; and, gentlemen, I stand up here and tell
you today he has them, and I hope we have shown them
to you.

I know he has them,

Mr. Cherry told you something the other day, not

_,

when I was questioning him on the stand, not when I
had him in my office on many, many occasions, prep<;~rlng
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Hr. Collier:
for this trial, or taking notes or working on testimony.
He just made this statement to me off-hand the other
morning riding up here .
. ::

HR,
Court,

HOLLO~IELL:

Now, I submit, may it please the

think that is going to ee a bit improper. I

really apologize to counsel for

interru~lng

his argu-

ment; but for him to testify or seek to relate to the
jury something that Mr. Cherry said to him outside of
the court, which is not a part of the evidence, I think
would be improper.
t~Ro

COLLIER:

That wi 11 be all right, Your Honor,

I 1 m through arguing; I don't want to ever get into
another argument;- that 1 s the way I feel rrght now.
I 1 11 tell you something that I think, I think that
if Mr. Cherry had to make this same arrest again, I think
he would make it in the same manner and in the same way
that he made it before.
I 1 m not going to enter into the many inconsistencies
''j

that have been presented by the testimony of their
witnesses and our witnesses, our cross-examination and
their cross-examination.
As Mr. Bloch pointed out, Odell Brazier took the
_stan_d, the father of the deceased;_ he t_E"st i fled to
everything in the world except he didn't say that the

., ..
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Mr. Collier:
deceased had any injuries other than those testified to
by Mr. Cherry; and, as able counsel pointed, out, when
he last saw his son that night, If he saw him, that he
was smoking a cigarette.
Now, we had 1, 2, 3, 1+, 5 witnesses, James Reynolds,
Jacob Minter, James Latimer, Grace Gibson and several
others, who testified that tl1e character of the deceased
was exemplary, that he 1vas a model citizen; and yet,
you have his pol ice record introduced into evidence.
They had the audacity to put Mary Carolyn Clyde
on the stand, and you remember what she said on cross
examination.

She made none of the statements they were

attempting to solicit from-her.- I believe- she said,'·That 1 s what you sa i d 1 not what 1 sa i d."
'•

'·

She referred

to the Sheriff one time, and what did she say about the
Sher 1ff?

She said that if they didn't leave her alone

and get out of her house, she was going to call the
Sheriff.

That was the only reference that I know of

that 1~as ever made of the Sheriff by Mary Carolyn Clyde.
::-_.~;:

·:~·:: -·

:h~-

I do believe that, if there were any reign of
terror, tf<lt they would be in a better position to
testify to what it is.

There may be a reign of terror

but I say to you it'_s more 1 i kely that they know more
about it than we do.
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I'm not going to take all the time allotted to me,
l~r.

B1och.

1 do want to close in saying this: It's

been my practice since we've been here to write you
notes.

When we would hear a witness testify to something

that we knew wasn't the truth, I would try to write a
note and explain or tell what witness I had interviewed
to controvert that fact.

But of all the spots that

I've been on this week trying to build our case, I have
never been on a spot such as I'm on now, trying to follow
this counsel in argument.
MR. HOLLOWELL:

Mr. Bloch, do you mind if I use

this corner here sometimes; I l'iant to be able to show
some things to the jury?
I~R.

BLOCH:

Oh no.

pLAINTIFF'S CLOSING
MR. HOLLOWELL:

SUMI~ATION

May it please the Court and gentle-

men of the jury: It's been a long, long week and in many
respects I sympathize with you, because this has been a
difficult case, fraught with many complexities, many
niceties of law, many negations, many contradictions,
I realize, of course, that you gentlemen, after you
have sat in those hard chairs - I know that they are
>
\

I

_hard_because I didn't see any cushions- and I know

'

hovv hard mine gets, and I get to get on my feet sometimes;

1074

Plaintiff: closing
Mr . Ho 11 ov1e 1 1 :

and then have to go and do your chores in the evening
and attend to your business and get back here in the
morning, that this is tough. And it's tough on the
lawyers; and I don't know about you but I'm tired.
Gut I have a job to do as a lawyer and that is all that
have ever tried to do here Is to do my job as a lawyer.
know that youhave sat here for the last 40 or 50
minutes and listened to the disting~shed counsel and
his associate.

He is dinstinguished counsel.

We have

had the occasion to be on the table befoee on opposite
sides, but \~e have always had the good fortune of
having a gentlemanly and a lawyer's relationship.
This is what the profession demands.
it has always been.

This is what

think, however, I do have one up

on him; I have had the occasion to cross-examine him
one time and I don't think he has had that of me yet,
but that is not to say that he will not have.

He has

a duty to do as a lawyer, to~try to take what he has
and make the best appearance with it that he can. This
is his job and it has been, and I am sure you will agree,
a most difficult job.

It has been more difficult than

that from the comparative to the progressive to the
superlative in difficulty, in trying to weave a defense
. that would get that water that he talks about into gravy

Plaintiff:
t~ r.
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or broth.

It has been a difficult job.

1 would 1 ike to feel confident that you realize that
it is still the same water that it was, boiled and reboiled,

~ut

He wou 1d have

still water.

)OU

be 1 i eve

almost that rice was wheat; he would have you b~l ieve
perhaps that pink was blue; and he would have you believe
and draw inferences from facts which did not exist; he
would have you believe that the bald untruth is 1 illy
pure and verily true. But it isn't.
And when you think through all of the evidence
you will realize that.
fii_·_·_ .lo
"(J'

For instance,, he had the audacity

to say that Dr. Ward said that James Brazier was drunk,
0 r. Ward-was on the stand at least three times and you remember
when I asked him, '·Doctor, you say that you smelled
alcohol, are you saying that the condition in which
James Brazier was came from the drinking of alcohol?"
Do you remember me asking him that?
say that."

He said, "1 cannot

The only thing he could say was that he

smelled, he said, the odor of alcohol; that's all.
That's all.

This could have come from many sources.

As I run through, 1

vJant

you to think with me,

gentlemen,_and_try_to bring back into focus_t:he_<lctual __ _
uncontradicted facts, as distinguished from the half-
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truths, the finesses, the denials, the contradictions,
that have been made in this case. There have been so
many.

1 know that sometimes it became boring perhaps

to you to see counsel time and time and time and time
and time again come up there with the record, which
the Defendants stipulated was an accurate record of
the depositions which had been taken of those particular
witnesses.

They stipulated that it was and yet, time

and time again.
Briefly, yes, in this case there is evidence
that these folk had been to church, a country church.
You know this is spring, this was spring. This was almost
-- --

---

May, and in this section we know that by this time it's
getting most comfortable, it's pleasant, it's a Sunday
evening, it was a nice Sunday evening; people were up
and down the street, we can presume.

If you go to church

out in the country, it's a long af1Ernoon affair. I mean
this is not anything uncommon. These people had been to
one church and then they had been to another.
It appears that Odell Brazier was stopped by this
officer over here, Officer McDonald; and he says that
even before he opened the door, he could smell alcohol.
This is what he said,

But, of- course, 1-lr--.- McDonald said

many things and Mr. McDonald was contradicted many times.
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I want you to remember.

Remember what my associate

counsel told you when he made his opening argument,
that when youfind there have been these contradictions
in testimony, you are at 1 iberty and are authorized to
even disregard all of their testimony.
what to believe?

How do you know

How do you knm; what to believe?

Mr. Ellington says- he was cal led- that he
passed by there and that this man almost ran him off
of the road.

There was no testimony that Mr. Ellington

ever came back to the scene. There was no testimony that
Mr. McDonald saw this. And Mr. Herrington, who was
allegedly there, and I say allegedly, didn't see Mr.
Ellington; and yet, he says he ran right dovm and
followed rigbt down behind the man and then drove
past the caf and stDpped.

Of course, Mr. Herrington

said many things, he said many things,
This is Mr. Herrington, the officer's alternate,
who cannot estimate any kind of distance, whose eyes,
if you watched them, were shifting back and forth over
inthis direction, and it was with difficulty that he
ans1~ered the questions.

This is the man who \Oluntarily

said, "They will tell you that I go and help them."
l v1ant you gent 1emen to think back through these --··
•itnesses that have been put on to corroborate statements
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made by these officers.

I call your attention to the

fact, gentlemen, that certainly the officers of the law
should have respect; certainly they have a responsibility
to protect you and me and every other citizen; but, you
know as men of the world that it's not always done. That
is the very reason for the Federal statutes which exist
and state statutes which exist, to contain those who
become so obsessed with their authority that they deprive
citizens of their rights; that they take instruments likw
this and bludgeon people.
want yru to take this out with you, feel it, just
let it touch your knuckle, not your head, gentlemen;
let it just touch your knuckle. Feel the v1eightof thisthing.
You have to earn the kind of respect that the good
counselor here would you to have for these men; you have
to earn it.
Mr. Herrington said he helped put the man in the car.
Even Mr. McDonald, with all of, his contradictions, didn't
say that.

You rememberthis, Mr. McDonald said he was

standing up toward the front of the car.
say that Herrington put his hands on him.
I

;

He didn't ever
No.

Mr.

Herrington says "I helped put him in the car;_ I went
around and got the handcuffs and put them on him."

Mr.
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McDonald didn't ever testify that there were any handcuffs put on the man.
from Mr. McDonald.

You never did hear that coming
Where did he get all of this?

And then he testified

a~Jay

late, you remember we

were almost through, and he finally decided,. 'Yes, they
told me to say this'·, that he vms kicked, that Odell
Brazier kicked him. But he didn't remember that Mr.
Cherry hit Odell Brazier over the eye, he didn't remember
that.

Mr. McDonald says it happened

virtu~lly

simulta-

neously, that Odell kicked him and that he took his
black-jack and just kind-of did that (demonstrating)
if.·.··.~

to him.

{ _ _j/

mean, how are you going to believe this kind

of person; how are yougoing tooel ieve this kind of story?
He said, yes on the end, he saidwhen young Brazier
came up, he said "I' 11 get you even if it 1 s in the
dark."

And then, he decides that he said' You're going

to get hurt, I'll get you even if it's in the dark.'·
And then he decides that he said both things.

You saw

the man; you have to appraise him.
You heard me cross-examine Mr. McDonald.

Here 4

years 9 months and 17 days after this happened, he
now for the first time, after depositions, after being
on the stand on direct-testimony, after being on the
stand on cross-examination, and after the amendment, he

-.--:;::·,-
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then decides that he had better put the word "hurt'

in

there some place, because there wasn't anything that
James Brazier had said, which would give him any fear
or any apprehension,
Brazier did,

There wasn't anything that James

Brazier didn't touch him; Brazier didn't

touch his father.

Mr. McDonald even said that, that

Brazier didn't touch him, that Brazier didn't touch his
father, Brazier didn't try to get in the way; Brazier
didn't even try to help get his father into the car -Jame.s Brazier, I'm talking about.

There v1as nothing that

James Brazier did on that occasion to justify these
officers seeking a v1arrant or ever coming down to his
house,

This is the -most asinine and ridiCulous thing

in the world.
But what did they do?

They ran dovm and got a

warrant. And then, in their zeal of passion and hate,
in their effort to demonstrate just how much power they
had, they rushed and got the warrant, they said, And
want you to look at that so-called warrant when it
comes;

want you to look at the difference in the ink

on the warrant; I want you to remember that McDonald,
Officer McDonald recognized, he said, his signature
and that he-signed it. And I want you to see thClt they
have the signature of a Justice of tl1e Peace on there;
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but the Justice of the Peace never did come here.
was plenty of time to bring him. Where was he?
he?

Where was he?

There

Where was

He wasn't going to let himself

become involved in this thing; too much integrity to
let himself become involved in this thing, in this effort
to deceive; in this effort to show a face, which on the
surface, the scheme which is behind it is corrupt. That
the evidence is pretty clear on,
In the Odell Brazier situation out there, only Mr.
McDonald talks about two bottles, half empty bottles of
Moonshine 1 iquor he took off of the man.

Herrington

didn 1 t see that; nobody but Mr. McDonald saw it.

And

then, Mr. McDonald had the audacity to sit in the witness
chair= in a court of law and talk about being an officer
of the law and having the responsibility to carry out
the orders and the duties of the law, and say that he
didn't do anything with that; that he didn't see any
reason to arrest the man.
knows is illegal.

Moonshine 1 iquor, which he

mean, we forget sometimes

~~hat

they

say, the 1 ittle particulars.
But let's hurry on over to the house.

That's what

Mr. Cherry and them did; they hurried on out, they say,
and got a warrant; and then-everybody-testified that the
car came in a hurry, they wondered what was happening.
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They come there.

He says he got his warrant and he

goes i n and he t e l l s Bra z i e r that "you 1 r e under a r rest •''
This is Mr. Cherry talking.
be talking.

I don't know why he should

Mr. McDonald is the one who made out the

warrant, or not made out the warrant but who took out
the warrant, who signed the affidavit.
But he goes back there and here 1 s Brazier, in
his house, in his own yard, hadn't done anything, been
to church, been to church, had on his Sunday suit, not
bothering anybody.

And here, they have to come down to

his house. They hadn't been hurt, still haven't been hurt,
s t i ll havEn' t been hit.
I kn01~ you wondered as you listened to thrs.
under arrest for threatening an officer."

'·You're

And they say

they took him out and when they got him out to the car,
he said he didn't want to go and then he swung at one
of them.

Mr. Cherry said he was swing with both hands.

Well, one was on one side of him and one was on the
·''.-

other side and he was swinging around.

They don't say

that he ever hit them.

Now, this is - this is -- knocked

the officer's cap off.

Here he is up there, Mr. Cherry,

with a weapon which he says himself looks about 1 ike
this; and he-, l~hen-1 cross-examined him, said the-only
difference was that the loop was in the end and that .the
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1 ittle metal spring in here was not there. You recall
that; but otherwise, that it was just about the same.
And I want you to just feel that.

And there he says

he hit him 2 times, Mr. McDonald says 1 or 2 times;
other witnesses say that he hit at him several times
but maybe hit him not over 3 times, because Brazier's
arms were up.

He was trying to keep -well, one of

them was being caught or being held by Mr. McDonald,
and the other was trying to keep that thing off of his
head.

And if Mr. Cherry, or rather Mr. McDonald was

trying to catch his arm, and if he had on a hat of the
type that they wear, I mean isn't it just ridiculous that
he knocked his hat off.

He took out the gun, Mr. Cherry

did and pointed it at him,'l ought to blow your brains
out" .

You know the language that was testified to.

Put handcuffs on him, pushed him in the car, closed the
door on his leg, and then either kicked his feet in or
Pu 11 ed them ·, n , and took off

.

,, 11
"\•le 1 ve got our boy, •·•e'

teach him.". This is the evidence, seen by the man next
door, even pushed down, he said, the man's little boy
who objected to what they were doing. The mother-in-law,
you saw her up there. She said 1 had to turn my head,
I didn't want to see it - toolc that-gun-and pointed it
at his head.
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What had he done?
Even then, gentlemen,

Even then he had not done anythi
They took him on to jail and later

on some of his family came up there, his wife and a man
by the name of Latimer, his mother-in-law, they went up
there to try to get in touch with Mr. Arnold. They knew
he hadn't done anything; they knew it; Brazier

kne\~

it,

And that's the reason why Brazier said, "What are you
doing this to me for, I ain't done nothing.'

And he

hadn't, and he knew he hadn't, and he knows he hadn't.
He hadn't.
They went up there after the arrest, these people
that I mentioned, and they tried to find his bossman,
ana his bossman ca-me and ne r-emenil5ered - he didn't
remember whether he had seen the doctor ot not; he felt
that Mr. Cherry was the one who had calledsorry, this is Mr. Arnold,
·'··

no, I'm

Mr. Arnold came at the

instance of the widow and her mother. They had been out
to his father's house, that is the father of Mr. Arnold,
and they had been to his home trying to find Mr. Arnold
who

1~as

down.

away but he came later, but he finally came on
And Mr. Arnold says that he believes that he

saw the Sheriff and he believes that he saw Mr. Mansfield;
that he knows he saw_MI._,_ Cherry, two or more offic_(=_rs,
vacillating;and I shov1ed him the book and I showed him
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v1hat he had said. And so then he answered "vie 11, this
is, v1ell I don't really remember right now." And you
heard this all during the trial. I mean this is understandible.

This man didn't want to be involved, he didn't

even want to have to come over here.

He wanted to do the

right thing. But it has been a long time and it is
convenient not to remember.
But he did remember coming; he did remember interceding, interceding he remembered this.

He says that

he believed that he saw the Sheriff and Sheriff Mansfield;
and the widow and the other said "Yes, he went in the
same office where the Sheriff had been standing and
stayed there for quite some time.''
The Sheriff knew about this thing, the Sheriff who
is the custodian of the jail; he knew about it. They
saw him there.

It was convenient for the Sheriff, since

these v1ere City officers, to sbugh off.

The Sheriff had

a responsibility. This was the same jail that they used
jointly, gentlemen, remember; this was the same jail
that they used jointly, they used the equipment jointly,
the radio jointly, the jail jointly, the keys jointly,
the telephone jointly.
Sheri-f-f.

That made them deputies of the

They were agents of the Sher-iff because_they

themselves had to help supervise tl1is jail~

Plaintiff:
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Even Magwood, the jailer; he carried the keys, he
fed the prisoners, he brought them in and out at the
instance of the pol ice officers and of the Sheriff,
Hagwood, who had an 8 year sentence and who served all
but two months of it, that is a trusty.

V/ha t v1ou 1d

you think he 's going to say when they brought him here?
This was their boy.

He would say whatever they wanted

him to say; he would say whatever they wanted him.
That's what he did but Mr. King yesterday, you
remember how it was just ridiculous, each time 1vhen
he was trapped in his mvn statement, he said ''\'/ell, I'm
'' 1ilell, I'm

testifying".

Hell, "What is the truth?'·

testifying.';

'·\'/ell, answer tl1e question-:'· Time and

Time again. This is the caliber, this is the 1"ater that
they were bring up here.
Hary Carolyn Clyde: yes, 1ve had her come up here.
She was the one who had been inthat jail.

know that

if you've ever had any pity for anybody, you had pity for
that woman, who, when confronted with her own statements,
wanted to say what was the truth but because of the fear
that she had, because of what had been drummed into her,
because she was under parole, because she's got to 1 ive
dmvnthere, said v;hat she-had_ been instructed to say, and_
\vhat they v1anted her to say.

.She denied everything that

Plaintiff:
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she had said 10 minutes before and 3 months before and
th~t

3 years before. She testified to you that I saw

woman in
to death..

Milledgeville~

gentlemen, and she was scared

You saw her, she v1as trembling.

I tried to

hand 1e her ea s i 1y; I tried to hand 1e her ea s i 1y.
Your Honor, I understood counsel

MR. BLOCH:

to object to Mr. Collier's telling about conversations
with Mr. Cherry outside of the presence of the jury, and
now he's telling about conversations with

t~ary

Clyde in

Mi 1 1ed g ev i 1 1e •

MR. HOLLOWELL:

She testified to it, Mr. Bloch.

MR. BLOCH:

I'm talking about you said, you

MR. HOLLOWELL:

She testified to it.

said.
I'm not

talking about something that hasn't been testified to
here in court.

She testified that I had come to see

her in Milledgeville; that's what I mean.
THE COURT:

All right, let's abide by the rules.

MR. HOLLOWELL:

Three years ago and 10 minutes

before she came into this courtroom, I had talked with
her. You saw her; she grimaced; you saw her, she was a
pitiful sight, she was pitiful; she was pitiful.
_j_

_Let-'s loolcfor a:: moment at some of these other
witr1esses while we're talking about them.

I~

ixon, the.
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1 iquor man,

This is what they haee brought before you

to corroborate their statement; the man that lives in the
alley; you remember him?

This is what they brought up

here, somebody that they had their hands on.

You know

how these things work; you are men of the world:

A

1 iquor man, Nixon.
Who did they bring up here to tell this tale
al::out some beating that Brazier is supposed to have
given his wife, called from his place?

You saw him

when he got in trouble, he begins to out with the truth.
Another liquor man.
\

!

"Yeah, I bought it, I would have

bought some from you.'·

You remember him, gentlemen.

'·You would have also bought it fromthe police, wouldn't
you?''

You will remember that the Plaintiff had testi-

fled that he had ttied to get her to even call this
officer, who was dealing in the 1 iquor traffic; and
they ask you tobel ieve him.
This was the testimony, and it was unrefuted.

They

could have put Mr. Cherry on this stand and had him to
deny.

mean Mr. Bloch was smart.

referred to as the "Old Fox''.
_he's able.

And so, he had

He's sometimes

He's a good lawyer,

to_weigb_wh~ther

or not to

let the jury just say "V/ell, this is kind of ridiculous
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VJas no need to cross-examine.

Mr. Singletary had testified that he had passed up
the case.
drunk.

Now, he said the man looked 1 ike he was
Now, let's say this, in the condition that

he was, this is certainly a reasonable statement. And
the other thing is, if he had been intoxicated, he had
been in jail then for over 12 hours and if he had been
intoxicated, it would have been worn out by then.
And then, the next thing is, you have to remember
that he was taken, that James Brazier was taken immediately from the City Hall to the hospital in Terrell
}

County; and so, let's'give them 15 minuees to get
Dr. Ward- said at the time-thay he re-examined-the man at the hospital he was comatose; he VJas unconsclous.

So, was there any need?

There was no need to

cross-examine Mrs. Radford. She was telling the truth,
I think she saw him but not that morning.

I believe.

And Mr.Bloch was smart enough not to have her say when
she saw him.

I believe that if he would have asked

her, she would have told the truth and the truth would
have .been that it was not on the 20th of Apri 1, 1958.
Now, I'll rush on and within a fe\v minutes we will
_c:::onclude.

Brazier was_put_in jail,_Jam:_s_ Brazier.

Mr.

Cherry, Mr. McDonald, will tell you that he was put in
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But, gentlemen, there's one thing that is sure in
this total situation and that is that Brazier didn't
get into himself, that Brazier didn't get into the
condition that he was by himself.

He just didn't, he

just didn't.
If I might, gentlemen, for just a few minutes, just
a few minutes more, let me address myself for just a
second, if I might, to the matter of the City Court
didn't

situation and the matter involving Mrs. Radford.
cross-examine Mrs. Radford.

There was no need.

I don't

say that Mrs. Radford hadn't seen Brazier but, if you will
remember, think back, gentlemen, and remember the quest

ions that were asked Mrs. Radford; and a 11 that she

said was that she saw him on a Monday Morning. That's
all.

Mr, Bloch knew what he was doing.

He never did

tell her to say what Monday Morning and in what year.
Think back, gentlemen; she never did say when. All she
said is that she saw James Brazier, that he was walking,
that he got out of the car and so forth; that he had on
a pair of dark pants and a white shirt; and the evidence
is here that Brazier on that occasion had on a pair of
1 ight pants and al 1 he had on was aT-shirt; and he didn't

.

_j_

'

even have on Ills shoes,

b~cause

his shoes and hat had

been left up over the cell when he went in. And so, there
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"that an officer would be involved in this'; in other
words, stand behind the badge; or, whether to open it
up to scrutiny.

And so, he decided to let him stand

behind the badge, But he never did deny it; he didn't
deny it, Doesn't thaat say something to you, gentlemen?
Then, they brought in Magwood, as I said, their
boy, that would do anything and was used to doing
anything that they wanted him to do.
Mr. Hunter was in a difficult situation.
best 1 could, I did the best I could.

I did the

I only wish that

there areaways, that there VJays to get information
and make it be said here what has come out before.
But this is difficult and especially when it's pol ice
officers.

This is the most d iff i cu 1t kind of case, the

most d iff i cu 1t kind of case, po 1 ice officers.
what you're fighting against.

This i s

It's d iff i cu 1t, I don't

care who it is, it IS difficult. And then, when you think
of the disparities, it's doubly difficult.
vJanted to deny knowing Hattie Vii 11 iams,
spot.

It was a difficult situation.

He even

He 1vas on the

He saw that woman

for years going back and forth and they talked as they
went back and forth. She told you about it.

She said

they did discuss two days later this situation and
can't go beyond this because
evidence in.

wasn't permitted to put
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the second cell on the east wing, gentlemen. But even
Mary Carolyn Clyde, she knew that wouldn't be hurting
anything, she thought, said he was put on the other
side where his father said he was put -on the right
side, the men's side. This is the usual routine,

Odell

Brazier said he was put there, that he talked to him,
and when he went to sleep, when Odell went to sleep,
James was sitting there smoking a cigarette - onthe
right side.
Dr. V/ard said - now, remember these gentlemen
here, this officer and this officer, said they kept
him in the office until the doctor came.

The doctor

said that '·I went into the office and 1 waited for
them to bring him to me from the right side."

You

remember the doctor was about to get off on that andl
showed him his deposition,

1 said, "Now, Doctor, isn't

it true that you said he was on the right side?''

He

said, ''If that's what it says, that's what it was".
He was on the right side.
Now, v1hy would they 1<1ant to tell that?
you v1hy,

I'll tell

Because sometime during the course of that

night he v.1as put, he was damaged, he was injured, he
was beaten, he was bludgeooed,_he was brought over there.
Exactly when it was, I don't know.

wasn't in the jail.
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I say to you this, the evidence was such that I could
have gotten it, if

could have gotten it in.

But, gentlemen, from approximately 7 o'clock on
the evening of the 20th of April, 1958, James Brazier,
v~as

put in that jaiL

Now, did the blows that were

inflicted by Officer Cherry cause this fracture?
don't know.

Dr. V/ard said that he examined the man and

said he had a spot up here (pointing) and one here and
one back here.

You remember, gentlemen?

Now, there were those who said there wasn't any
bleeding but I show you these exhibits and show you the
man's coat and yousee where the bleeding was coming; you
see-;-where the bleeding was--coming, down the-back of-hisneck,

But he said that, looking over his scalp, he said

he didn't notice these fractures or these lacerations,
contusions and abrasions in the top of his head,
said he didn'tnotice them.

He

He said he didn't notice

that.
THE MARSHAL:
I~R.

him.

HOLLOWELL:

You have 5 minutes.
Thank you.

And he said he examined

And he said that there was blood i-n his ~ar~, and

you heard him testify and you heard Dr. Webber testify
_ that this is_ one of the bases, one of the bas i_c_th i ngs
that you look for; that this is the trigger - not the
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trigger, but this is the harbinger, this is the thing
thillt causes you to recognize when a man may have a basal
fracture. But they left this man there, v1hich might have
been the truth; I don't know.

They didn't do anything

to him until they took him to court Monday morning
and then they said '·Youtake him on, take him on, and
bring him back next Monday morning'

- no bond or any-

thing, just take him on. This is the way and even the
Sheriff said that his records weren't 100 per cent.
correct all the time. So, they took him out then ,
Now, there's one thing I asked you to remember here
again, gentlemen:

Dr. Ward testified that he came to the

jail during the n-ight, maybe- 2:00 to 3 o'cloc-k, and the
man was in the same general condition; that when he saw
him the next morning, later that morning, some 3 or 4
hours later, he was unconscious; and all of them then,
all of them- there was no question about the fact that
this man had a basal fracture. But he said this time,
and remember this , they put the doctor back on the
stand to his embarrassment, and for this I'm sorry but
I couldn't help it, they pushed him into that kind of
i'

position - he said he didn't examine the head, the hair-bearing portion of the body in_the same way that he had
~~hen

he was in ja i 1.

Plaintiff:
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.So, what does this mean, gentlemen? That sometime
in the night between 2:00 and 3 o'clock and the time
1·,·

that this man was taken out there to the hospital,
something happened to him.

\!/here the truth is, I

don't know but one thing is true.

He

~1as

in the

custody, control and under the supervision of these
officers, these pol ice officers.
about that,

~nd

had a duty not

There is no doubt

they had a duty to protect him; they
to~amage

or injure him; they had a

duty not to acquiesce in anybody else doing this.
And yet, this doctor, who says he has performed between ·,.·

c)

over 3,000 autopsies, Dr,

~lebber,

the man

~1ho

performed

--the autopsy, said-that- the whole hair-bearing surface
was covered with abrasions and contusions, so much so
that they were beneath the scalp, between the scalp and
the skull; they were between the skull and the dura,
That's the plattic looking substance in which the brain
is encouched; and on the brain itself.

How did it get

there?
The man was in good health, it 1vas said.
it get there?

How did

He was under their control, and the Court

is going to inform you as to the inferences th~t can be
drawn from the fact that he was in their control; and
this was the condition that he was in.

There was necrosis,
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the man died from necrosis caused from trauma. The brain
had become so 1 imber that you couldn't even pick it up,
it ran through your hand.
And in these final few minutes, gentlemen, may
call your attention to the fact that this man was a
working man, he had a family, he had four children; he
had two jobs, making about $75 a week, $3600 a year;
and he had a 1 ife expectancy of 33.68 years - 33.68
years.

He was a working man, and he was in good physical

condition,

His widow has to raise these children, these

four young children,

She didn't kill him. They know

about it and either did it or had it done or let somebody
do it.
You cannot give back this deceased man.

You cannot

give these children a father. But you can bring back a
verdict that v1ill enable them to be supported, so that
they might have a decent place to 1 ive and have an education and be able to make something out of themselves,
Yes, there is a capsule, Mr. Bloch referred to a
capsule, and it's a small capsule.

Brazier was killed.

He was killed by the Defendants or at their instance, or
with their acquiescence.

Brazier was In their cuttody,

-under-their custody and control and-thei-r- supervls ion,
in a place that they had the custody,

~ontrol

and super-

....

·, .:.:£,~~7\~i~oi~rti~~~-:-
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vision of.

And the last in the capsule is that they

must be made 1 iable, and this is what we ask you to do,
gentlemen.
We certainly appreciate your indulgence and ask you
to look at these exhibits when you take them out, and
bring back a just verdict for this 1vidow.
THE COURT:

Members of the jury, we will take

our noon recess before we proceed further to the conelusion of this trial.

I suggest that you return at

2:115 - 2:45. That's an hour and lf5 minutes from now -

at 2:45; remembering, of course, the admonition that I
have previously given you not to discuss this case with

'
_,

--~-

§~~>--

anyone and the general admonition as previously repeated.
And you may l•lithdraw atthis time and return at

THE 1'\ARSHAL:

Every one remain seated until the

jury has retired,
~--'·

.,·

(JURY VII THDRAviN)

LUNCH RECESS:
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ELLIOTT, DISTRICT JUDGE:

/)

Now, members of the jury, you have heard the evidence
and the argu~ment of counsel in this case and the time has
now come for me to instruct you as to the law governing the
case.

Unfortunately, because of the fact that there are

multi~le parties involved and because of the nature of. the

matter, it wi 11 not be possible for me to do that in just a
few moments. The charge will have to be somewhat lengthy and
I will simply have to ask you to bear with the Court while
we

per~orm

the function which is necessary.

In ~he .beginning,

wish to state to you that, although

you as the jurors are the sole judges of the facts in this

()

case, you are duty bound to follow the law as stated In the
instructions.of..the Court and.toappJy the law so given to
the facts as you find them to be from the evidence which ls
before you.

And you are not to single out any one instruc-

tion alone as stating the law but you are to consider the
instructions as a wh$le; and neither are you to be cooGerned
with the wisdom of any rule of law; regardless of any
opinion which'you might have as to what the law ought to be,
it would be a viol at ion of your duty for you to base a
verdict upon any other view of the law than that given
in the instructions of the Court.
Now,-in-this case, there is more than one defendant;
there are several defendants, and, unless o~~erwis' indicated

2
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each instruction giVen you ghould be considered by you as
referring separately and individually to each defendant.
You have been chosen and sworn as jurorsin this case
to try the issues of fact which are presented by the
allegations of the complaint, which you will have out
with you in the jury room,- We sometimes call it the petition; we also refer to it as the complaint -and the
answer thereto which has been filed by the various
Defendants in the case.

And you will have the answers

which have been filed by the Defendants in the case also
out with you, to which you can make reference as often as
you choose to do so.
( )

Now, in trying the issues made by these pleadings, as
we call them, you are to perform that duty without bias
or prejudice as to any party.

This case should be considered

and decided by you as an action between persons of equal
standing in the community, ov equal worth and holding the
same or similar stations in life, because the law is no
respecter of persons and all persons stand equal before the
law and are to be dealt with as equals in this Court.
The burden of proof in a civil action, which is what
this is, as distinguished from a criminal action, the
burden of proof is on the Plaintiff in this case to prove

\).

- every essential element of her case by a preponderance of
the evidence, and if the proof fails to establish any
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essential element of the Plaintiff's case by a preponderance
of the evidence, then you should find for the Defendants in
this case.
Now, to establish by a preponderance of the evidence
means to prove that something is more 1 ikely so than not so.
ln other words, a preponderance of the evidence means such
evidence as, when considered and compared with that evidence
which is opposed to it, has more convincing force and produces
in your mind belief that what is sought to be proved is more
likely true than not true. That's what preponderance of the
evidence means.
There are generally speaking two types of evidence from

f)

which a jury may properly find the truth as to the facts of
a case.

One is direct evidence, such as the testimony of

an eye-witness. The other is indirect or circumstantial
evidence, the proof of a chain of circumstances pointing
to the existence or non-existence of certain facts.

And,

as a general rule, the law makes no distinction between
direct and circumstantial evidence, but simply requires
that the jury find the facts in accordance with the preponderance of all of the evidence in the case, both direct and
circumstantial.
Now, 1 caution you that statements and arguments of
counsel during-the course of the trial of a case are

~ot

evidence in the case, unless they are made as an admission
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or a stipulation of fact; and when the attorneys on both
sides of a case stipulate or agree as to the existence of
a fact, the jury must accept the stipulation as evidence
and regard that fact as proved; and that has occurred
during the course of this trial.
And further, the Court itself may take judicial notice
of facts or events which the Court deems to be a proper
basis for judicial notice; and when the Court declares that
it will take judicta notice of some such element in the
case, the jury must accept the Court's declaration as evidence
and regard as conclusively proved the fact which the Court
has judicial iy noted.

( )

Now, in this case

you have heard during the course of

the trial the Court state that it-would tak-e judicial
notice of certain things.

I will not attempt to repeat

those things here because you heard them at the time and
you wil 1 recall them just 1 ike you recal 1 the evidence.
The Court also refused to take judicial notice of certain
other things, and the things concerning which the Court
did not take judicial notice, you will not regard them as
being proved or as being evidence in the case.
The evidence in this case, in other words, consists of
the sworn testimony of the witnesses, all of the exhibits
!\~

!

l

__ and_documents which have been admitted by the Court into
evidence, all facts which have been admitted or stipulated
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by counsel , and all matters which have been judicially
noted by the Court, and all applicable presumptions which
may state during the course of these instructions.
Any evidence as to which an objection was sustained
by the Court and any evidence ordered stricken by the Court
must be entirely disregarded by you.

In other words, you

are to consider only the evidence in the case. But in your
consideration of the evidence, you are not limited to the
bald statements of witnesses.

On the contrary, you as

jurors are permitted to draw from the facts which you find
have been proven such reasonable inferences as seem justified in the light of your own experience.
)

Now, the rules of evidence do not ordinarily permit a
- witness to testify as to his opinion or his conclusion.
A so-called expert witness is an exception to this rule.
During the course of this trial the Court has allowed
certain witnesses to testify, who the Court has regarded
as being qualified as experts in certain fields.
A witness who, by education and experience, has become
expert in any art, science, profession or calling, may be
permitted to state his opinion as to a

mat~er

in which he is

versed and which is material to the case, and may also state
the reasons for such an opinion.

You should consider each

expert opinion received in_evidence in this case and give it
such weight as you think it deserves; and you may reject it
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entirely, if you conclude the reasons given in support of the
opinion are unsound.
Now, you are not bound to decide any issue of fact
in accordance with the testimony of any number of witnesses
which does not produce in your mind belief in the 1 ikel ihood
of truth, as against the testimony of a lesser number of
witnesses or other evidence which does produce such belief
in your mind.

In other words, the test is not which side

brings the greater number of witnesses or presents the
greater quantity of evidence, whether it be in the form of
oral testimony or exhibits or documents or any other way;
in other words, the test is not which side produces the
)

greater quantity of evidence, but which witness or witnesses,
and which evioence appeals toyour mind as being most accurate
and otherwise trustworthy.
The testimony of a single witness, which produces in
your mind belief in the 1 ikel !hood of truth, is sufficient
for the proof of any fact in the case and would justify a
verdict in accordance with such testimony, even though a
number of witnesses may have testified to the contrary, if
after fully considering all of the evidence in the case you
hold greater belief in the accuracy and honesty of that one
witness.
- -Now, you- as the jurors in this case are the_sole judges
of the credibility of the witnesses and the weight their
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testimony deserves.

A witness is always presumed to speak

the truth; all witnesses are presumed to speak the truth,
but this presumption may be outweighed by the manner in
which the witness testifies, by the character of the testimony given or by contradictory evidence.

You should care-

fully scrutinize the testimony given, the circumstances
under which each witness has testified and every matter
in evidence which tends to indicate whether the witness is
worthy of belief; consider each witness' intelligence, his
motive and his state of mind, and demeanor and manner while
on the stand.

Consider also any relation each witness may

bear to either side of the case, and the manner in which

()

each witness might be affected by the verdict, and the
extent to which, if at all, each witness is either supported
or contradicted by other evidence.
Now, during the course of this trial there have been
many instances in which counsel for both sides in this
case, counsel for the Plaintiff and counsel for the Defendants
have pointed out during the course of the examination of
various witnesses some discrepancies or inconsistencies in
testimony given during the course of this trial and statements or testimony given by witnesses at some other time,

•:_-.

.·.·.·~

in some other place, in some other circumstances.

I am not

saying that there has been-a-ny showing of any such i ncons istencies.

I'm not expressing any opinion concerning that,
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but I do want to comment briefly upon that feature for your
consideration in passing upon the credibility of witnesses.
I charge you that inconsistencies or discrepancies in
the testimony of a witness, or bet~een the testimony of
different witnesses may or may not cause the jury to discredit such testimony.

Two or more persons witnessing an

incident or a transaction may see it or hear it differently.
And I also charge youthat innocent misrecollection, 1 ike
failure of recollection, is nof an uncommon experience for
human beings.
charge you that, in weighing the effect of a discrepancy,
consider whether the discrepancy, the difference, pertains

{)

to a matter of importance or simply an unimportant detail,
and whether the discrepancy results from innocent error or
from wilful falsehood; and, if you find the presumption of
truthfulness to be outweighed as to any witness, you will
give the testimony of that witness such credibility, if any,
as you think it deserves.
A witness may be discredited or impeached by contradictory evidence or by evidence that at other times the witness
has made statements which are inconsistent with the witness'
present testimony.

If you believe that any witness has

been impeached and thus discredited, it is your exclusive
province to gJve_ the testimony of that witness such credibility, if any, as you think it deserves, once again cautioning

9
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you that the mere fact that the witness may have recited
some detail differently at one time than he does at another
does not necessarily impeach the witness.
that in the 1 ight of the charge that I have
you.

You are to judge
alr~ady

given

But, if a witness is shown knowingly to have testified

falsely concerning any material matter, you have a right
to distrust such witness' testimony in other particulars,
and you may reject all of the testimony of that witness or
give it such credibility as you may think it deserves.
Now, in this Court the rule is somewhat different from
what it is in the State courts with which I presume most of
you are familiar.

(_)

The law of the United States which applies

in this Court permits the Judge who presides over the trial
of the case to comment to the jury on the-evidence in the
case, if he desires to do so.

I do not desire to do so.

It is my belief that a jury of 12 men or women from this
community are far more capable than am I to judge the facts
in this or any other case.
If the Court does make comment, they are only expressions
of the Judge's opinion as to the facts and the jury may
disregard them entirely, since the jurors are the sole
judges of the facts; and, if I have at any time during the
course of this trial made any comment or statement which
has been interpreted by you as being a comment or an observation by the Court with regard to the weight which should

.-,,,.._,.

.'

Bra~ier
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be given the testimony of any witness, or any other type of

( l

evidence which has been a_dmitted in the case, it was not
done intentionally by the Court, and I now call on you as
jurors to put out of your mind any impression you might
have received, if you have received any, a 1ong that 1 i ne,
because I do not desire to comment on the evidence and have
not knowingly done so.
Also, during the course of a trial I occasionally ask
questions of witnesses, in order to bring out facts which
I consider have

no~Tf~lly covered in the testimony and

when it appears that they may not be covered unless
the question.

()

ask

Now, when I have done that, it has not been

my intention that you should assume that

hold any opinion

on the matter to which my questions were related,

Remember

at all times that you as the jurors are at liberty to disregard all comments of the Court and, of course, by even
greater measure, to disregard the simple fact that the Court
may have asked some question of a witness concerning some
particular matter.

You are the ones to make the findings

of fact in the case.
Also, it is the duty of the Court during the course of
the trial of a case to admonish an attorney, who, out

of~/

zeal for his side of the case, does something which is not
in keeping with the rules of evidence or the rules of
procedure.

I charge you that you are to draw no inference
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against the side to whom an admonition of the Court may
have been addressed during the course of the trial of this
case.
It is also the duty of attorneys on each side of a case
to object when the other side'offers testimony or other
evidence which counsel believes is not properly admissible,
and when the Court has sustained an objection to a question,
the jury is to disregard the question and may draw no
inference from the wording of it or speculate as to what
the witness would have said if he had been permitted to
answer.

Upon allowing testimony or other evidence to be

introduced over the objection of counsel, the Court does
not, unless expressly stated, indicate any opinion as to
the weight or effect of such evidence.

As stated before,

you as the jurors are the sole Judges of the credibility of
all witnesses and the weight and the effect of all evidence.
lf 1 have not already covered this adequately, 1 wish
to do so:

that although there is more than one Defendant

in this case, in this suit, it does not follow from that
fact alone that if one Defendant is 1 iable, tha.t all others
or any others are liable. Each defendant is entitled to a
fair consideration of his own defense and is not to be
prejudiced by the fact, if it should become a fact, that
you find against some other defendant.

Of course, a consp i r---

acy is charged in this case and the Court wi 11 instruct you
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concerning that feature a 1 ittle later during the course of
the charge,

Except as indicated, all instructions given

you govern the case as to each defendant.
Now, in this case a suit has been brought by Hattie
Brazier, who identifies herself as the widow of James
Brazier, deceased, and the suit was brought against W. B.
Cherry, Randolph McDonald, Zachary T. Matthews, Sheriff,
Shirah Chapman, Howard Lee and The Fidelity Casualty Company
of New York.
Now, in this complaint - I intend now to state to you
the substance of the complaint.

I do not intend to read

you every word of it, and once again, 1 call to your attention
that you will have it out in the jury-room with you and you
-

may refer-to it--as-often- as you wish and, if I inadvertently
omit anything of any materiality, it will come to your
attention when you read it.

I intend to read parts of it

and possibly just summarize other parts of it.
The complaint alleges that this Court has jurisdiction

-----.

under certain pertinent statutes, and this Court does have
jurisdiction.

And the complaint alleges that this action

is authorized by law, being Title 42 of the United

Sta~es

Code, Sections 1981 and 1983, the action being brought to
redress the deprivation under color of state law, statute,
'

)

ordinance, regulation, custom or usage, of rights,-privileges
and immunities secured by the Constitution and laws of the

Brazier v. Cherry

13

11 10

United States; the rights, privileges and immunities sought
to be secured by this action - I'm reading to you now from
the complaint -are rights, privileges and immunities secured
by the Due Process and Equal Protection clauses of the
14th Amendment to the Constitution of the United States,
and by Title 42 United States Code Sections 1981 and 1983,
as hereinafter more fully appears.
Now, the 14th Amendment to the Constitution, that is
those portions of the 14th Amendment to the United States
Constitution which have pertinence in this matter, are,
as follows:
"All persons born or naturalized in the United States
)

and subject to the jurisdiction thereof are citizens of the
United-States and of the state wherein they-reside.

No

state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States,
nor shall any state deprive any person of 1 ife, 1 iberty or
property without due process of law, nor deny to any person
within its jurisdiction the equal protection of the law."
Further, "Nor shall any state deprive any person of
1 ife, 1 iberty or property without due process of law."
That is the pertinent portion of the 14th Amendment
which applies here.
I

\~-----

)

-

-

Now, Section 1981 of Chapter 42 of the- United States

Code, to which

have referred, is as follows:
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"All persons within the jurisdiction of the United
States shall have the same right in every state and territory to make and enforce contracts, to sue, be parties,
give evidence, and to the ful 1 and equal benefit of all laws
and proceedings for the security of person and property
as is enjoyed by white citizens and ·shall be subject to
like punishment, pain, penalty, taxes, licenses and
exactions of every kind, and to no other."
Section 1983 of Chapter 42 is, as follows:
"Every person who, under color of any statute, ordinance,
regulation, custom or usage, of any state or territory,
subjects or causes to be subjected any citizen of the
United States or other_person wi_thin the jurisdiction
thereof to the deprivation of any rights, privileges or
immunities secured by the Constitution and laws shall be
1 iable to the party injured in an action at law, suit in
equity or other proper proceeding for redress."
Title 28 of the United States Code, Section 1391(c) is
also invoked by the complaint, but 1 do not deem it
necessary to read you that section in full,

tha~

referring

to the fact that a corporation is also a party to this suit,
and that section authorizes a proceeding with regard_to a
corporation.
Now, the complaint also alleges, as follows:
"The following provisions of the Georgia Code are also···
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"invoked."

111 2

And the first reference is made to Georgia

Code Section 24-2805; and that section is, as follows:
This refers to Sheriffs in the State of Georgia:
"They shall also give a bond, with at least two sureties,
in the sum of $10,000 (unless changed to a less or greater
amount by local Acts), conditioned for the faithful performance of their duties as sheriffs, by themselves, their
deputies, and their jailers, and upon the terms required
by law."
The next section referred to in the complaint is Georgia
Code Section 24-2812, which is, as follows:
"Sheriffs are 1 table for the misconduct of the jailers,

( )

as they are liable for their deputies; and persons injured
1

by the j a i I er_ have the same option in suing on the ja i 1er s
bond that they have in suing on the deputy 1 s bond."
The next section referred to is Georgia Code Section
24-2813, and I read that section in your presence earlier
today, at which time I took judicial notice of that section,
which relates to the general duties of Sheriffs in the
State of Georgia, and I will not read it again at this
time.
The next section referred to by the complaint is
Georgia Code Section 77-JlQ_.__which refers to the duties of
Sheriffs, and I read you that section, I read in your
presence that section this morning, at which time I took

16
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judicial notice of its existence, and I do not deem it
necessary to read that section again at this time.
And the next section referred to is Georgia Code
Section 77-104, which is, as follows:
"No jailer shall by too great a duress of imprisonment
or other cruel treatment make or induce a prisoner to become
an epprover, or accuse and give evidence against another,
or be guilty of wilful inhumanity or oppression to any
prisoner under his care and custody."
Then, after invoking those various code sections, the
complaint continues by invoking Section 1985, sub-section
(3) of Title 42 of the United States Code, the complaint
!

)

stating that this section being invoked, this being an
action for redress pursuant to an injury to a citizen of
the United States by virtue of a conspiracy, whereby a
person is injured in his person and deprived of having
and exercising rights and privileges as a citizen, for
which damages in this suit are sought against one or more
conspirators.

You understand, I am reading the allega-

tions of the complaint and I am expressing no opinion as
to whether any of these matters have been proven.

I am

simply following the complaint so you will have the matter
in controversy before you.
\ -),,

Now, Section 1985 of-Title 42, sub-paragraph (3), is-as follows:
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"If two or more persons in any State or Terri tory conspire or go in disguise on the highway or on the premises
of another, for the purpose of depriving, either directly
or Indirectly, any person or class of persons of the equal
protection of the laws, or of equal privileges and immunities

un~er

the laws; or for the purpose of preventing or

hindering the constituted authorities of any State or
Territory from giving or securing to all persons within
such State or Territory

the~ual

protection of the laws; or

if two or more persons conspire to prevent by force, intimidation, or threat, any citizen who is lawfully entitled to
vote, from giving his support or advocacy in a legal manner,
toward or in favor of the election of any lawfully qualified
person as an- elector for President or Vice-President, oras a Member of Congress of the United States; or to injure
any citizen In person or property on account of such support
or advocacy; in any case of conspiracy set forth in this
section, if one or more persons engaged therein do, or
cause to be done, any act in furtherance of the object
of such conspiracy, whereby another is injured in his
person or property, or deprived of having and exercising
any right or privilege of a citizen of the United States,
the party so injured or-dep-rived-may-have-an-action for the
_recov_er)'_ of damages, occasioned by such in[jlu_ry _()r _de()rivat ion,
against any one or more of the conspirators."
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The petibn then further proceeds that it invokes actually, the petition says Section 1981 - the petition
then proceeds to invoke Section 1988 of Title 22 of the
United States Code, and since Title 22 of the United States
Code relates to international relations, I presume that
that is a typographical error and that the intent of counsel
was to refer to Title 42 of the United States Code, I'm
sure that that was the intent, and I will proceed on that
assumption.

And Section 1988 of Title 42 is, as follows:

"The jurisdiction in civil and criminal matters conferred
on the district courts by the provisions of this chapter
and Title 18, for the protection of all persons in the
{

United States in their civil rights, and for their vindication;--shall beexercised and enforc-ed inconformity with
the laws,of the United States, so far as such laws are

./

suitable to carry the same Into effect; but in all cases
where they are not adapted to the object, or are deficient
in the provisions necessary to furnish suitable remedies and
punish offenses against law, the common law, as modified and
changed by the constitution and statutes of the State wherein
the court having jurisdiction of such civil or criminal
cause is held, so far as the same is not inconsistent with

)-

__ extended to and govern the said courts_ in the trial and
disposition of the cause, and, if it is of a criminal nature,
t

19
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That is Section 1988.
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And in connection with that, since

that section refers to the fact that state law may be called
upon to aid the cause of the plaintiff, the Plaintiff invokes
Georgia Code Section, which is Section 105-1302 of the

v---·

Georgia Code, this being an action wherein the Plaintiff
v

as a widow seeks to recover the full value of the 1 ife of
her deceased husband because of his homicide, that being
the allegation of the complaint.
And Section 105-1302 of the Georgia Code is, as follows:
"A widow, or if no widow, a child or children, minor
or sui juris, may recover for the homicide of the husband

•

or parent the full value of the 1 ife of the decedent as
shown by the evidence."
Now; that is the basic statutory law which the Plaintiff
relies upon in bringing this action, and the sections of
~e

Georgia Code which I have read you are the Georgia law

and the sections of the Federal Code, the United States
Code, which I have read you, are the Federal law, the
United Staqes law.
Now, the next contention of the Plaintiff is, she
alleges that she is a resident of the City of Albany,
County of Dougherty, State of Georgia, and that at all
times and places in thiscoinplaint that she was thew-fdow

•

of James C._ Brazier, who departed this 1 ife on April 25,
1958. She shows that this action is brought against the

•"'
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individuals whose names I have already called earlier; she
also identifies who they are in the complaint. And she also
brings it against a surety company, the name of which I have
already called in your presence.
She contends that she has been damaged in a sum of
money stated in the complaint; she contends that at al 1
times and places recited in the complaint that the DefendaNts,
W. B. Cherry, Zachary T. Matthews, Randolph McDonald,
Howard Lee and Shirah Chapman, were acting under color of
state and local laws, by virtue of their respective offices
as hereinabove recited.
And I might as well at this point
the jury, with regard to that, so

~at

charge~u,

members of

I will not overlook

it later; that whenever a pol ice officer, a sheriff of the
state, of the city, the city being, of course, a creature
of the state, and the county being a creature of the state,
whenever such an officer acts as such an officer, in other
words, when he acts as such an officer, he may be deemed and

v

he is deemed to be acting under color of state law; or,
if it is local law that is applicable, for instance city
ordinance, and if it is a city officer, then such a person
may, if the act which he is performing is being performed by
him in his capacity as--such---crn-offi-cer,--he-i-s-deemed to be
v·
)

---

act_lng under the authority of and under co 1or of state and
1oca 1 1aws.
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Now, paragraph 5 of the Plaintiff's complaint is one
which was subsequently amended during the course of this
trial bythe Plaintiff.

I think that, to get the matter

clearly before you because there was a good bit of evidence
which was introduced in this case before the amendment was
filed, to get the matter clearly before you, it is my intention to read to you, and I am going to read to you, the
paragraph as originally contained in the complaint and
then read you the paragraph as amended, in order that you
will have it clearly before you.

Of course, the issue that

you will eventually decide is the issue as created by the
amended complaint, but I think that you should have the

f)

thing fully before you, especially since you will have
all of thesepleadings-oi.tt, the original as well as the
amendment.

I am going to read both of them to you, just

so that you can see what difference there is, if any.
The original paragraph 5 of the complaint was, as followw:
"Plaintiff shows that on ' =again, I repeat, I'm simply
reading allegations now; and I'm expressing, by doing this
I'm expressing no indication of the Court's view with regard
to whether anything has been proven, dispooved or what;
this is the allegation of the complaint - "Plaintiff shows
that onApril 20, T958~15out 5:00 P. M~am~s-Brazier,
deceased, was_illegally arrested by W. B. Cherry and____B_and_()lph
McDonald, defendants herein,- in that he, the deceased, had_
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"done no act justifying said arrest; that while in the
custody of said two defendants and without just cause, the
said two defendants wilfully, wantonly, brutally, savagely,
and without justification, struck the said James Brazier
violently upon his head and body with heavy metal instruments
thereby causing bruises, lacerations and contusions of the
head and scalp as well as other parts of the body; that
pursuant to said

arr~st,

the deceased was illegally incar-

cerated in the Terrel 1 County jail, Dawson,Georgia; that
said action on the part of the two said defendants, namely,
W. B. Cherry and Randolph McDonald, was done wilfully and
intentionally, and was calculated to deprive the said James
,{
\.

)

Brazier of his rights and privileges to be secure in his
person, and further to deprive the deceased of- due- process
and equal protection of the laws as guaranteed by the
Fouryeenth Amendment of the United States Constitution and
enforcing statutes."
Now, as I say, that is the paragraph in the
original complaint.

During the course of this trial

the Plaintiff has amended her complaint by striking that
paragraph and substituting the following paragraph which
now read toyou; and this is the basis of the issue now formed,
and 1 am now quoting tne amendment:

;u

"f'laintiff shows that at about 5:00_P._l1. on_April 20,
1958, James Brazier, deceased, was illegally arrested by
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"W. B. Cherry and Randolph McDonald, defendants herein, in
that he, the said deceased, James Brazier, had done no act
justifying said arrest; that while in the custody of the
said two defendants, and while in his own front yard where
the said arrest had been made, the said two defendants,
W. B. Cherry and Randolph McDonald, wilfully, wantonly,
brutally, savagely and without justification, struck the
said James Brazier several times upon his head with a heavy
blunt instrument or instruments thereby causing bruises,
lacerations and contusions of the head generally, and the
scalp, skull and brain specifically; that pursuant to said
Illegal arrest, the deceased was illegally incarcerated in

()

the Terrell County jail which was used jointly by the County
of Terrell and the City of Dawson, Georgia; that said action
on the part of the said two Defendants deprived the said
James Brazier of his rights, privileges and immunities, as
well as deprived the deceased of due process of law and
equal protection of the laws as guaranteed by the Fourteenth
Amendment of the United States Constitution and enforcing
statutes."
Now. you will observe in the body of those allegations
the use of certain language, which should be defined to you;
----------------------------

it being alleged that the two defendants, W. B. Cherry and
Randolph McDonald "wi lfully,-wantonly, brutally, savagely ---and without justification" did certain things.

!_,.
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You wi 11 note that the word "wilfully" is used; that
v

it is charged that the Defendants acted "wilfully".

I charge

you that an act is done wilfully if it is done voluntarily
and purposely and with the intent to do that which the law
forbids; that is to say, with bad purpose, either to disobey
or to disregard the law.
charge you that the word "wanton" means, or if a
thing is done "wantonly", Webster's dictionary defines the

/

word "wanton" as follows:

Marked by or manifesting

arrogant recklessness of justice of the rights or feelings
of others, brut a 11 y i nso 1ent, mere 11 ess, inhuman.

So, if

a thing is done wantonly, it would be done in that fashion,

( )

or in the substance of that fashion.
charge--you that- the word "bruta 1" is defined by
Webster's Dictionary- and I don't believe that I can
v

improve on that - as fo 11 ows:

"Bruta 1: Of or pertaining

to a brute, of brutish nature, brute-like in want of
reason or in sensuality."

So, if a thing is done brutally,

it would be done in a manner which would be defined in that
fashion.

~--

With regard to the word "savagely", Webster's Dictionary
defines the word "savage" as being wild, untamed, character-

CJ

were done savagely, It would be done in a f_a_sll_ion indicating
those characteristics.

--
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In rbe next paragraph of theoriginal complaint, and this
is the original complaint, it is alleged that "during the
night of April 20, 1958, and the early morning hours of
April 21, 1958, the defendants, W. B. Cherry, Randolph
McDonald, Zachry T. Matthews, Shirah Chatman and Howard
Lee, acting under color of state and local law, and acting
individually and in concert, wilfully, wantonly, with evil
design, and in derogation of their duties and responsibiiities as provided by law, caused or permitted the deceased,
James Brazier, to be illegalo/ taken from the said Terrell
County jail, which jail was also used by the City of Dawson;
that while said James C. Brazier was outside of the jail and
under the custody and control of the defendants, he was
severely beaten about his head and body to-the point of
unconsciousness, after which he was returned to said jail
by said defendants or their agents.

Said injuries proxi-

mately caused the death of the said James C. Brazier without
him ever regaining consciousness, though he 1 ived until
April 25, 1958.

That all of the said above alleged acts

which are attributed to the defendants were calculated to
deprive the said James C. Brazier of equal protection and
due process of laws as guaranteed by the Constitution and
1aws of the -Un i ted-S-tat~s;--" - - - - - - - ', -)

Now, during the courseof the trial the Plaintiff amended

'·--·

her comp;aint by inserting a new paragraph 6, in 1 ieu of the
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one which I have just read, and the new paragraph will now
be read to you, and It is this paragraph which makes the
issue which you are to determine:
"During the night of Apr i 1 20, 1958" -- or rather,
"During

one of the issues which you are to determhe

the night of April 20, 1958 or the early morning hours of
April 21, 1958, the defendants, W. B. Cherry, Randolph
McDonald, Zachry T. Matthews, Shirah Chatman and Howard Lee,
acting under color of state and local laws, and acting
I'

individually and in conuert, with evil deHgn arid in derogatio
of their duties and responsibilities as provided by state
and federal laws, caused or permitted the said James C.
)

Brazier to be severely beaten about the head to the point
c)f unconsciousness;· that said beating was illegally administered by said defendants individually and collectively, or
in concert with others best known to themselves, or by
cthers with the acquiescence of said defendants, while the
said James Brazier was within or without the said jail;
that at all times during said period, the said James Brazier
and the said jail were under the custody, control and supervision of the said defendants individually and collectively.
That all of said alleged illegal acts attributed to the said
defendants depr-ived-the said James C. Braz1er orrfgiH-s,

"- .

.J

:.

)

privileges and immunities as well as due process and_equaL
protection of the laws as guaranteed by the Fourteenth
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Amendment to the United States Constitution and enforcing
statutes."
At that point the Plaintiff, by amendment, also added
another paragraph; this is not in 1 ieu of any paragraph
that was in the original complaint, but is an additional
paragraph, identified as paragraph 6-a, which reads as follows
!~hat

the said alleged illegal acts·on the part of the

defendants, individually and collectively,

proxima~ely

caused the injuries hereinabove alleged, which produced
the death of the said James Brazier on or about April 25,
1958."
And at that point I deem it wise to instruct you with

( )

regard to the meaning of the term "proximate cause", in order
that 1-may-be sure and not overlook doing so later, that
term being used in that allegation in the amended complaint.
I charge you that an injury is proximately caused by
an act or omission when it appears: (1) that the act or
omission played a substantial part in bringing about or
actually causing the injury, and it further appears (2) that
the injury was either a direct result or a reasonably probable consequence of the act or omission.
Further, the complaint alleges in paragraph 7 that the
deceased at the t i me-orn is deatn was 31 years of age and

I
\

)

had_ a life expectancy of 33.68 years; and during the course

f

of the trial it was stipulated by rounsel, I believe, that
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the deceased was 31 years of age at the time of his death
and that the 1 ife expectancy of the deceased at the time of
his death was 33.68 years.

If I am incorrect in that,

would appreciate having my attention called to it, but that
is my recollection of the figure, 33.68?
MR, BLOCH:

That's correct.

THE COURT:

She further alleges that the

deceased enjoyed good health and was gainfully employed.at
a salary of $300 per month.
It is further alleged in paragraph 8 that the said
James Brazier at the time of his death lived in Dawson,
Georgia with the Plaintiff and her children, all of whom
)

were in the household there; and that Sheriff Matthews Is
-

under an authorized bond and that the surety on the bond
is a certain named company, and that the benefits claimed
here are those covered by such a bond, a copy of the bond
being attached, and I believe a copy of the bond was introduced in evidence this morning.

You will have it out, if
/

you wish to refer to it.
Now, in paragraph 10 of the original complaint, the

j

Plaintiff contends that she is entitled to recover expenses
of the last illness and funeral expenses and attorney's
fees.

1

charge you that in no event would the PlaintiFf

be entitled to recover-such -items, that paragraph of the
petition having been stricken by the Court on motion earlier,
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in these proceedings.
Also in paragraph 12 of the complaint - the reason 1
mention this is because if you have It out with you, you
may wonder about these things, since they are set out in
the complaint.

She also contends in paragraph 12 that

she's entitled to recover punitive damages, punitive damages
over and above the value of the 1 ife of the deceased, punitive damages in a certain amount; and I charge youthat she
Is not entitled to recover any punitive damages.

If she is

entitled to recover anything, it is the full value of the

v

life of the deceased, whatever that is, that and nothing else.
And, of course, the complaint asks for judgment in a
certain amount of money,
-

--Now, I hav-e recited to you the substantial allegations,
substantially the allegations of the complaint.

I am not

going to read to you the entire answer of the various
defendants, or answers of the various defendants.

Suffice

it to say that you will have these answers out with you,
and what the answers do, In substance, is the answers deny
that any of the defendants or all of the defendants, and/or
all of the defendants, either Individually or collectively,
they deny that they are indebted to the Plaintiff in any
amount whatever; they deny any improper conduct on their

)

_part, either_iJdividually or collectively.

And-that is the

substance of the answer made by the defendants; and, of
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course, they conclude their answers by a prayer that they
may be discharged, it appearing that or rather they contending that they are not indebted to the Plaintiff in any amount
and they ask for a verdict at your hands for the Defendants,
the Plaintiff on her part asking for a verdict in favor of
the P 1a inti ff.
Now, as I say, you will have the complaint, you will
··have the answees out with you in the j ury=room and you may
refer to them as often as you wish to get any details which
I may have overlooked or omitted. And the mere fact that I
have not taken the time to read the answers completely does
not mean that I am belittling the answees at all.

It simply

means that I think that by making the general statement that
I have made to you, that you understand the issue which
is made by the pleadings.
Now, I mentioned as

was going through the Plaintiff's

complaint at some point that the Plaintiff alleges a conspiracy, a concerted action between all of the defendants,
to deprive the deceased of his constitutional rights, and
that these things which were done were done to him, if you
find that anything was done to him, as a fesult of such a
conspiracy between the named defendants.
Now, it has been said that there is no legal-term of

(

)

which it is more difficult-to give an exact definition
than the term "conspiracy". And yet, it's essentials are
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very easily enumerated.

The elements of a conspiracy are,

first, the confederating, the combining together, of two
or more persons; that is, the agreement to do something,
an agreement which Is either express or implied.
The intent is the second thing. First is the confederating; second, the intent; that is, for the purpose of doing
something; and, third, is the object for doing something
unlawful or oppressive as a means or an end or an object
of the agreement.
Now, the law of civil conspiracy is only an extension
of the law of criminal conspiracy and, as far as the rights
and remedies are concerned, all criminal conspiracies are
embraced within civil conspiracies. In a criminal conspiracy
-

--

-

--

--

the conspiring together is

th~

essence of the charge.

It

must either to do an unlawful act or to do an unlawful act
by criminal or unlawful means; but proof of the conspiracy
to do either of those things willauthorize a conviction in
a c r Imi na 1 case.
Now, of course, this is not a cdrminal case. This is
a civil case, and

mention this rule of law which applies

to criminal cases simply to separate it and distinguish it
from the law which applies in civil cases.
--

----

Now, where civil

----- - - -

1 iabi 1 ity for ·a conspiracy is sought to be imposed, as it
is in this case,--the conspiracy of itself,- if you-findthat there is one, furnishes no cause of action.

The. gis6
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of the action is the damage which may have flowed from the
conspiracy and not the conspiracy itself.
The averment of a conspiracy in a complaint does not
ordinarily change the nature of the action nor add to its
legal effect or its force. The gist of the action is, not
the conspiracy which is alleged but, the tort allegedly
committed against the deceased and the damage allegedly
thereby wrongfully done.
Now, I used the term "tort". That's a lawyer's word.
A tort is the unlawful violation of a private legal right,
or it may be the violation of a public duty by reason of
which some special damage occurs to an individual.

Now,

where damage results from an act, which, if it is done by
--one-person alone, would not afford any-ground of action,
the same act would not be rendered actionable because it
is done by several people in pursuance of a conspiracy.
On the other hand, when the tort which is committed, if
you find one was committed and the damage resulting therefrom
proceeds from a series of connected acts, the averment that
they were done by several people in pursuance of a conspiracy
does not so change the nature of the action that if the
wrongful acts are shown to have been done by one only, it
cannot be maintained againsrh-Jrrrai-one-and-the--other--defendants exonerated.
Whether a conspiracy be civil or criminal, if the
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person who is the object of such conspiracy is damaged, he
has his remedy in an action 1 ike this. If an unlawful
conspiracy exists and If, by reason thereof, a man is
unlawfully damaged, then he, or in this event his survivor,
his widow, has a cause of action.
Now, the statement which I made that the conspiracy
isnot itself the cause of action has two meanings; first,
that the conspiracy must be executed to the injury of
another person; and, second, that the conspiracy will not
render an act unlawful, which is lawful when it is committed
by one person. But all parties to a conspiracy are jointly

•

and severally liable for damages occasioned by the unlawful
condemnation and acts done by any one of the conspirators
in- furtherance of-a common ooject, because these become the
acts of all, and an averment that the acts alleged were done
in pursuance of the conspiracy does not change the action.
The allegation and the proof of a conspiracy will
enable the Plaintiff to recover damages against such of
the defendants, as many of the defendants as may be shown
to be guilty of the wrong, eyen should the Plaintiff fail
to prove a conspiracy or a concerted design; and a conspiracy
may be pleaded and proved as aggravating the wrong of which
the plaintiff complaints; and to enable the plarntHf-fo ·
recover against-all-of the defendants as joint actors inthe commission of the tort.

':
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If the conspiracy can be proven, then the party wronged
or his survivor, if that be the case, may look beyond the
actual participants committing the actual injury and join
with them as defendants those others who conspired, if there
are those who conspired, to accomplish it.
An action will not lie for the greatest conspiracy
imaginable if nothing is done to put the conspiracy into
operation; but, if it is put in operation and the party
is damaged, then an action can be brought for conspiracy.
Now, this cause of action which is brought here is
.based upon what is claimed by the Plaintiff

io be an illegal

../..

assault and battery, which the Plaintiff claims resulted
in serious injuries and eventual death of her deceased
husband;- and she alleges that the persons named in the
complaint conspired together to commit these acts of which
tte comp 1a i ns.
Under the law, as I have stated it, if the Plaintiff
has shown to you by a preponderance of the evidence, as
I have already defined that term to you, that these defendants did unlawfully conspire to commit a wrong as alleged
by her, and then if one of these defendants in pursuance
of that unlawful conspiracy did commit an unlawful assault
and battery upon the

deceas.edT---tlten--t-ha~---a.ssau-1-t-and-

battery

woul_cl __ be cha rgeab 1e to each one of the persons who conspired
with that individual.

: i

·
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But, of course, if there was no conspiracy, then no
cause ofaction is proven insofar as the consplracyis
concerned, except in the event you decide that any one
of the defendants, or more of them, did actually commit an
illegal assault and battery, and then only the person or
persons so actually committing the assault and battery would
be responsible in damages to the Plaintiff. And, of course,
if no illegal assault and battery was committed by any one
of them, then no one of them, then no one of the defendants
would be 1 iable in any sum at all to the Plaintiff inthis
case.
Now, members of the jury, I charge youthat an assault
is an attempt to commit a violent injury on the person of
-another,- and a battery is the unlawful beating of another./.
The law says that to beat is not merely to whip, to wound
or to hurt, but includes any unlawful imposition of the
hands or the arms or such upon another person; in other
words, the slightest touching of another person in anger
in the eyes of the law is a battery.
Now, that brings me to discuss this feature of the case
with you.

Not all assaults and not all batteries give rise

to a right to recover damages.

In this case there may have

been an assau 1t and--eatt-er-y-eomm·i-H-e<l-by-one--or--more-of

----:-

these defendants in this_£ase,_ but it could be, you could
find under the evidence in this case that the assault and
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battery was justified, and that brings me to a discussion
of that point.
Sometimes it is appropriate legally and proper for

,_-·

an arresting officer, in making a legal arrest, to commit
an assault and battery upon the person being arrested.
That depends upon the circumstances.
I chargeyou that when an officer has a prisoner in his
custody, he is authorized to use all of the force necessary
to make the arrest effectual; and, if the prisoner resists
the arrest, the officer is justified in using such force
as is necessary to compel submission.
Now, in this case the Plaintiff contends that the force
used by the officers, who made the arrest of the deceased,
James

Brazl~r,

was-greater than was necessary, greater

than was reasonably required to make the arrest effectual,
and was greater than was reasonably necessary to compel
submission to the arrest.
The Defendants contend that the things which were done
in commiting the assault and battery on the deceased was
only such an assault and battery as was reasonably necessafy
to make the arrest effectual and to compel the submission
of the person being arrested. Those are the contentions
of the parties,
)

the-P-laint-tff-am:l-the-ilef-endant~.-

Now,_you have heard;-as I said, if the Defendants used
no more force than was reasonably necessary as I have
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described it, it comes within the classification of a
justified assau 1t and battery.

If they used more force -;;
\

than was reasonably necessary, it comes within the classification of an unjustified assault and battery.

That is

one of the cardinal questions which you as the jury in this
case are to decide.
Now, in connection with your consideration of that
feature of the case, you will recall that during the course
of this trial testimony was presented and evidence was introduceq and allowed by the Court to be introduced, with regard
to the reputation of the deceased, James Brazier, for
violence.

Evidence was also allowed to be admitted with

regard to specific occasions on which arrests had previously
been made by officers- of the Dawson, Georgia,- pol ice department, some of the arrests, as I recall it, being made by some
of the officers who are defendants, some one or more of the
officers who are defendants in this case.
I charge you that the only purpose for which that
evidence was admitted by the Court was to help you in
arriving at the

conclusio~,whatever

it is, which you must

eventually arrive at, as to whether the degree of force,
which was used on this particular occasion, was reasonably~
required-in the 1 ight-of-t-he--c+ret~ms-t-anees--t-hen--exi-st i ng at
the time of the arrest,_ancl_ in _t:he _1 ight of such knowledge
as the arresting officers may have then had concerning the
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reputation of the person being arrested for violence. That
is the only purpose for which that evidence was admitted.
The mere fact that the person being arrested may have
had some criminal record of some kind would not justify,
that alone, would not justify the use of any excessive force
in making the arrest which was made at the time the arrest
was made.

1n other words, the mere fact that he may have

had a crimninal record would not of itself authorize the
officers to subject him to any cruel or unusual punishment
or inflict any unnecessary injury upon him.

That evidence

was allowed only for the purpose which I have already stated,
and I do not deem it necessary to re-state it further.

t)

So, members of the jury, you will address yourselves
to the inquiry whether or not any conspiracy existed as is
alleged in the complaint; then, whether or not any one or
more of the persons who are alleged to have conspired
committed an assault and battery upon the deceased; and,
then further, whether such assault and battery was justified
in the 1 ight of the circumstances, as I have already given
you in charge with respect to that matter.
If any assault and battery was committed, which was not
justified, then you would look to the further question as to
whether that person a 1-one-;---wiTo-committed-the-assau-1-t-and
battery, would be liable, or whether the conspiracy, as
alleged, has been proved, so as to make all persons alleged

1136

Brazier v. Cherry

39

to be parties of the conspiracy 1 iable; because, as I have
already charged you, if you find that it has been proven by
a preponderance of the evidence that a conspiracy did exist
to do these things, then the act of any one of the defendants
in furtherance of that conspiracy would be chargeable to
all of the defendants who participated in it.

And there

again, whether or not there was a conspiracy, even if you
find that an illegal assault and battery was committed, if
youfind that it was committed under circumstances-- well,
to rephrase the charge there; we will strike that and you
will disregard that portion of the sentence, and I begin

again:

()

Whether or not there was a conspiracy is a matter for
you a-lone to determine and, even- if you find- that a conspiracy
existed, if the assault and battery was justified under the
circumstances, then the mere fact that the assault and
battery was committed would give no substance to the
conspiracy, and you would end your investigation at that
point, because you would not be entitled to return any
verdict against any of the defendants on any theory, unless
youfound that the assault and battery committed on the v-person of the deceased was not justified, in order to
effect the arre-sl:- and--l:e>retaln custody-or-the--pe-r-son being
arrested,

So much for the conspiracy_ feature.

;

,

__

,:;:
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Now, I charge you that one who is actually acting as
a deputy sheriff under color of right is such an officer
de facto, as a matter of fact, although the statutory
requisites of appointment have not been compl led with,
or he is ineligible or has failed to take the requisite
oath or to give the requisite bond.
I charge you that the sheriff of a county is liable
for the illegal acts of his deputies, committed in the
course of and in connection with the discharge of their
official function, as provided by Georgia Code Section
24-201.

I charge you that, if upon consideration of al 1 the
credixble evidence in this case, the jury finds that the
striking of James C. Brazier by Officer W. B. Cherry was
more than such force as was necessary to compel submission ~
and to make the arrest effectual, then you could find or
rather than you should find, if you find that that's true,
that an illegal assault and battery was committed.
On the contrary, and also, if upon consideration of all
the credible evidence, you find that the officers arresting
James Brazier used more force than was necessary to overcome
his resistance, if you find that he resisted, and to make
his arrest effectual-,-then-, of course, that would lead you
to the-conclusion-that there was an illegal assault and-battery, and it would be your duty to so find.
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Further, if upon consideration of all the credible
evidence before you, you as members of the jury find that
the deceased, James Brazier, was arrested without a warrant,
or that the warrant upon which he was arrested was illegal,--and that James Brazier was not committing any crime in the
P.r.Eg;_~!l_G~.-~f

the arresting officers, then you should find

that the arrest itself was illegal, if you find all of
those things are true.
On the other hand, if you find that those things are
not true, that the force which was used was reasonably

./

necessary, that the arrest was made under a warrant, that

.

~·

the warrant was a proper one,vlegally sufficient, and that
(

\

James Brazier did not come within these exemptions which I
have otherwise outlined to you, it would 1 ikewise be your
duty to find that there was not any improper conduct on the
part of the arresting officers.
If upon consideration of all the credible evidence you
find that the deceased, James Brazier, was arrested without
a legal warrant and that he was not attempting to escape,
or that under the circumstances, as prevailed at the time of
his arrest, there existed no likelihood of a failure of
justice for want of an officer to issue a legal warrant,
then you should find- that~the--ar-res-t--waT-i-l-1-ega~ .--- /

lJ

Lf you, the jury, find _thatthe

Terr~l

County jail was

jointly used by Terrell County throug~.its duly ebcted
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sheriff and his deputies and jailer, as well as by the police
officers of the City of Dawson, Georgia, generally, and by
officers Randolph McDonald and W. B. Cherry, specifically,
between the hours of 5:00 P. M., April 20, 1958, and 5:00 A. M.
April 21, 1958; and that on such dates and during said period
said jail was under the custody, supervision and control of
said persons, and that the persons in said jail on said date
and during said period were in their custody and control and
under their supervision; and if you find that James C.
Brazier, while a prisoner in said jail within the periods
set out, was severely injured in the manner described in
ttl~

()

complaint, which injuries resulted in his death, in such

a manner and under such circumstances as would not generally
occur if persons in the positions of the defendants, McDonald,
Cherry and Mathews, exercised ordinary care, then you would
be authorized to find that the defendants did not use proper
care and would, therefore, be 1 iable to the Plaintiff for
James Brazier's death.
Having used the term "ordinary care", it becomes necessary for me to define that term .

I charge you that

ordinary care is that care which persons of ordinary
prudence exercise in the management of their own affairs
in order to avoid injury to themselves or others.

-o-

Ordinary

care is not an absolute-term but a relative one; that is
to say, in deciding whether ordinary care was exercised ina
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given case, the conduct in question must be considered in
the light of all the surrounding circumstances as shown by
the evidence.
I charge you that, if you find that James C. Brazier
made no actionable threat upon officer McDonald, and if
youfind that James C. Brazier did not interfere with
Officer McDonald in the process of his arresting Odell
Brazier on April 20, 1958, then you should find that there
was no provocation for the subsequent forceful arrest of the
said James C. Brazier by Officers McDonald and Cherry on
that date.

And if you find that he didn't attempt to

interfere with Officer McDonald and that he did not use
threatening, provocative language to him on that occasion
-in connection therewith, then it would be your duty to find
that the subgequent arrest of James C. Brazier was illegal.
On the contrary, if you find that he did use such
language and did attempt to interfere with the Officer,
then that would be an action on his part which could be

~

legitimately the substanceand basis for a subsequent arrest,
legal arrest, by the officers of the deceased, James Brazier.
If upon consideration of all the credible evidence you
find that the death of James C. Brazier was proximately
caused by the use-or-unreasonable force in making--fl1e arrest
of the said James C. Brazier on April 20, 1958, and injuries
to him after being incarcerated in the Terrell County jail
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on that date and before he was officially released therefrom, and that said jail during such period was under the
custody, control and supervision of the defendants, Z. T.
Mathews and/or W. B. Cherry and Randolph McDonald; and
further, that the said James C. Brazier was, as a prisoner,
under their individual or collective custody, control and
supervision, and that said latter injuries ocourred in such
a manner and under such circumstances as would not generally
occur if persons in the positions of the said defendants had
exercised ordinary care, then you would be authorized to
find for the Plaintiff in this case.
have already defined the term "ordinary care" to you.
i

)

further charge you - I have already made reference
during the course of this charge to impeachment of witnesses,
how they may be impeached and so forth - I charge you further
that, in order to impeach a witness, by showing that he has
made contradictory statements, it is not necessary that he
absolutely deny the declarations imputed to him.

It may be

done when he says he does not refollect, If the subjectmatter of those conversations be relative to the issue.
I also charge you that proof of prior inconsistent
statements as to one matter testified to during a trial
by a witness ma-y authorize the jury to disbelieve-that
witness' other testimony, if they see fit, even though the
witness' statement may not have been wilfully false.

45
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I have already charged you to some extent with regard to
that matter, but I charge you specifically the principle
which I have just charged,
further charge you, gentlemen of the jury, that in no
event can you find any verdict in any amount in favor of the
Plaintiff and against the defendants, Mr. Cherry and Mr.
McDonald, solely by reason of their arrest of James Brazier
on April 20, 1958, at about 5:00 P. M., unless it has been
proven to you by a preponderance of the evidence that the
actions of the defendants, Cherry and McDonald, in arresting
Brazier and incarcerating him in the Terrell County jail,

•

were done in an illegal fashion, as I have already described
to you; and that that action on their part deprived Brazier
of his rights and- privileges to be sedure in his person,
and further deprived him of due process of law and equal
protection of the laws as guaranteed by the Fourteenth

,

.•

~/

'

Amendment of the Constitution of the United States and
statutes enacted by Congress pursuant thereto.
Now, members of the jury, if you find that the Plaintiff
is not entitled to recover under the evidence which you have
before you and under the charge which I have given, that the
Plaintiff is not entitled to recover, then, of course, you
would end your del-iberat+ons---a-t---tha-t___:_pe-i-nt--and--s-imp-ly return
a verdict,_which would read, "We, the jury, _f'ind_for the
Defendants." You would simply terminate your consideration
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at that point.
But if you find that the Plaintiff is entitled to
recover, then, of course, you would proceed to consider
the damages which you would award to the Plaintiff in that
event.

Now, I have already read to you and the fact now

that I bbarge you with regard to how you determine, how
you would goiDout determining the damages, is no indication
on the Court's part and you are not to take that as any
indication on the Court's part that the Court feels that
you should award any amount of damages to the Plaintiff.
It is simply the duty of the Court under the law to charge
you about the measure of damages in the event you find for
the Plaintiff.
I

~ave

alread9 read to you previously-during the course

of this charge the Georgia Code Section which applies,
which provides, the effect of it is to provide that, if
the Plaintiff is entitled to recover in this case, she
is entitled to recover the full value of the life of her
deceased husband as shown by the evidence.

That's the

measure of the damages that you could award to her, the
full value of the 1 ife of the deceased as shown by the
evidence.

_deceased, you've heard the evidence with-regard to what
his status was, his income statusi I do not recall everything
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that was said concerning him, about his health and habits
and so on, but you will recall all of those things, and
all of that is, of course, matter for proper consideration
by you in arriving at the fair value of his 1 ife, if you
find that damages are to be awarded to the Plaintiff.
And in that connection, there were certain mortality
tables introduced in evidence or redognized by the Court
as a matter of judicial notice, and you will have that
information out with you -Am I correct, were the tab 1e·s introduced?

\_

)

MR. COLLIER:

Yes sir.

THE COURT:

They were Introduced?

MR. HOLLOWELL:

The Court took judicial notice

of them.

I could make them available, sir.

THE COURT:

Well, I can probably simply adjust

the charge in the 1 ight of the circumstance.
error.

I was in

The mortality tables have not been introduced but

it has been stipulated by counsel that the life expectancy
of the deceased was a certain figure, which I habe already
mentioned, that figure being 33.68 years.

I've already

taken judicial notice of that fact, based on the stipulations
of counsel. And the 1 ife expectancy of the deceased may be
considered by you a·s- evidence 1-n arr1v1ng aTtne amount of
damages, if any,_tobe awarded to the Plaintiff, in the__ _
event you find that the Plaintiff is entitled to a verdict.
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Now, the 1 i fe expectancy of an i nd i vi dua 1, as shown by

a mortality table and as stipulated in this instance,
is merely an estimate of the probable average remaining
length of 1 ife of all persons in our country of a given
age, and that estimate is based on, not a complete but,
only a limited rescord of experience .•

So, the inference

which may be drawn from the 1 ife expectancy shown by that
mortiDlity table applies only to one who has the average
health and exposure to danger of people of that age.
In considering the 1 ife expectancy of the deceased,
you should consider, in addition to what is shown by the
table of mortality, or in this instance in addition to
considering the specific 1 ife expectancy which has been
stipulated to, you should consider all other facts-and
circumstances in evidence, bearing on the life expectancy
of the deceased, including his occupation, habits and his
state of health.
Finally, gentlemen, as previously indicated, depending
upon how you find the facts to be in this case, any one of
a number of different verdicts or variety of verdicts might
be returned by you.
In the first place, if, after consideration of all of the
evidence in the cas-e-;-i-n--th-e-t-rght-of--the--c--ourt-'s charge,
__
11

,oufind_that the Plaintiff is not entitled to recover any
amount from any of the defendants, the form of your verdict
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would be, "We the jury find for the Defendants", have your
foreman date it, sign it and return it Into court.
If you find that the Plaintiff is entitled to recover
from all of the defendants, that is the three of them who
are sti 11 in 1 ife - it would not be proper for you to return
a verdict against the two deceased officers; that's Mr.
Shirah Chapman and Mr. Lee, I believe, because they are
deceased and it would not be appropriate for you to return
was saying,

a verdict against either of them - but, as

if you find that the Plaintiff is entitled to recover from
Mr. Cherry, Mr. McDonald, Mr. Mathews and the surety company
involved, then the form of your verdict would be, ''We the
jury find for the Plaintiff against the Defendants", the
Defendants~-That

would indicate- all of them-- such and such-

an amount of money, stated in dollars and cents or dollars,
or whatever It is, and preferably in words and figures, so
there,could be no misunderstanding, have your foreman date
it, sign it and return it into court.
If youfind that the Plaintiff is entitled to recover
against one or more of the defendants, but is not entitled
to recover against all of them, then the form of your
verdict would be, "We the jury find for the Plaintiff against

specifically,"in the amount of so and so" stating the
figure in figures and words, have your foreman date it, sign

_.,-

;_.

'

-,
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it and return it into court, making your verdict speak what
youfind the truth to be, whatever it is, conforming your
verdict to the circumstances of your finding.
Whatever your verdict is, it should be entered on the
reverse of this paper here, which is cal led "amended complaint."

In order that there can be no misunderstanding,

I wi 11 put an "X" in penci 1 mark in the corner. Whatever
your verdict is, write it on the reverse of this paper and
return it into court.
Now, members of the jury, we have what we regard as a
good practice in this court, which is that, after the Court
has completed his charge to the jury, the jury is allowed to

( )

withdraw for a moment or two, at which time we give counsel
---

for both sides an opportunity to point out to the Court any
errors, omissions or deficiencies which they may have observed in connection with the Court's charge; and, if we find
that anything further is needed, we will call you back and
instruct you further.

If we find that nothing further is

needed, the Marshal will bring to you all of the evidence
and the pleadings, all of the documentary evidence and
pleadings, and you can begin your deliberation.
Now,

forget the name of the 13th juror?
THE JUROR:

- - - - T H E COURT:

lvey.
Mr. lvey, you may withdraw from

participation at this time.

We appreciate your service

4
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The Court:
i

just as if you were actually a member of the 12 and
am glad we didn't have to use you.

You may withdraw

at this time.
And Mr. Marshal, you may take the 12 jurors to the
jury room.
(JURY TAKEN TO JURY ROOM)

------------- ------- ----------EXCEPTIONS TO CHARGE
All right, I will hear from counsel

THE COURT:

for the Plaintiff first.

()

MR. HOLLOWELL:
see it now:

Mr. Hollowell?

Yes, Your Honor, only two, as I

One was, as I recollect, Your Honor, you

indicated that the jury was to ignore all of the statements of attorneys and made certain qualifications.
I'm wondering if, in light of the fact that there was
an attorney who actually gave testimony, that perhaps
there needs to be a 1 ittle further clarification on that.
This is one observation.
The other is that right near the end, Your Honor
alluded to attempt to interfere, and there was no charge
nor any warrant issued on that basis, on an attempt to

______________:______

interfere. The alleged warrant was that he was being
·~)-

charged with

lnterferin~j"with.

And I think perhaps a

distinction there needs to be made because, in my opinion,

\.

11 4 9

Exceptions to Charge
Hr. Ho 11 owe 11 :
that would be prejudicial to the situation.

If you

remember, it was right near the end.
THE COURT:

I'm not sure I'm getting your point.

MR. HOLLOWELL:

When you were relating right near

the end, right after you disoussed ordinary care, just
after ordinary care, you were discussing the matter of
whether or not the arresting officers used proper force,
and whether or not the defendant - not the defendant but
the deceased - interfered with the arresting officers;
and ycuused the language, "if he attempted to interfere"
And then, this v1as repeated a second time, ''attempted to
'I

( .l

interfere', whereas there was no charge against the man

'
at all by-at1y one relating to an "attempt to interfere",
but rather that he was allegedly charged with interfering
with an officer in the execution of his duties.

I think

that would be prejudicial if left in that form.
I believe, sir, th~t otherwise it was a very broad
and inclusive charge and I have no further exceptions.
THE COURT:

All right, Mr. Bloch,

I'll hear

from you.
HR. BLOCH:

Your Honor,

!have no exceptions.

1 do call -attenTi onl:O th ts, th<3t tile amem::lrrrent was
aLloVLed by Your Honor in the forenoon and I have not
had a chance to prepare a typewritten answer to it.
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Exceptions to charge
Mr. Bloch:

1 don 1 t know if any answer is required, but to be on the
safe side, I have prepared an answer and hand counsel a
can withdraw it

copy and file it, with the hope that

and have it typewritten. But I thought it should be filed
during the trial of the case.

I think you have 10 days

really.
A11 r i gh t s i r, i t i s a 11 owed f i 1ed

THE COURT:

and the Clerk wi 11 indicate that i t has been filed.
MR. BLOCH:

That's all I have.

THE COURT:

Brick the jury back in for a

moment, p 1ease, 14r. Marshal.
(JURY RETURNED TO JURY BOX)
·-

Hembers of the jury, at one point

THE COURT:

during the course of my charge I charged you substantially to this effect, as I recall it:
charged you that, if you should find that James
C.Brazier made no actionable threats upon Officer Randolph
McDonald and did not interfere with him in the process
of his arresting Odell Brazier onApril 20, 1958, then
-~~-·-···

you should find - if you find that he did not do those
things, then you should find that there was no provoca·--··-·---·ETcin-for tlie subsequent arrest of James Brazier b·y
Officers McDonald and Cherry on that date.
Then, I turne4 around. ar1 charged you the converse
'

-

-

•-

'-

·•

'•

-

•

-,n

'

-
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The Court:

of that and it may be that I inadvertent 1y used a word
which I did not intend to use, but I want to charge the
converse of that by stating to you:

On the contrary,

if you find that James C. Brazier did make an actionable
threat upon Officer Randolph McDonald and did interfere
with him in the process of his ~rrest of Odell Brazier
on April 20, 1958, then you would be authorized to find
that a subsequent forceful arrest, if based upon a legal
warrant incorporating such charges, would be a basis for
the authorized arrest by Officers McDonald and Cherry
of the deceased, James Brazier, later on that day.
That is what I intended to say and it has been
called to my attention that I may- have said,

1

'

If you

find that he attempted to interfere" instead of saying
"if you find that he interfered,"

The charge that I have

just gillen you is the way I intended it and that is the
correct charge,
The only other thing is that in charging you in
the early stages of the charge, some two hours ago,
made a statement to the effect that statements and
arguments of counsel are not evidence in the case, unless
made as-an-admissTon or stipulation of fact,
1t has been_ca 11 ed to my attention that_a_ member___ _
of counsel for the Plaintiff in this case took the

.• -l
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The Court:
witness-stand and testified as a witness.

Of course,

that statement, that portion of my charge which I just
read to you, v1as not intended to imply that you should
not consider the testimony of counsel which he gave as
a witness, when he was on the witness-stand, as evidence
in the case. You will consider that as evidence along
with all the other.
All right, with that supplement, you may retire
and the Marshal will bring you all of the exhibits.
(JURY WITHDRAWN TO JURY ROOM)
THE COURT:

We will now stand in recess awaiting

the verdict of the jury.
t~R~-

HOLLOWELL:

May it please the Court, I do}l' t-

think all of the evidence has gone out.
THE MARSHAL:

Oh, I beg your pardon.

(Marshal

now taking clothing of deceased, James Brazier, to
jury room) •• ,
THE COURT:

Is that all that counsel knows about?

MR. HOLLOWELL:

Yes,

THE COURT:

We will stand in recess awaiting

the verdict of the jury.
------- R-f<:--£-&£-E-lh----4-:-5&--flM,--F-ffiRVA-R--Y---3,----1963.- -

.-

,_,
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VERD I CT
RETURNED:

6:10PM, FEBRUARY 8, 1963:
THE COURT:

Mr. Marshal, wi 11 you make an

announcement that will be appropriate at this time?
-' --: ..

THE MARSHAL:

The jury is fixing to return

their verdict, and we request every one in the courtroom
to have no outburst or applause or any emotion v1hatsoever;
and then, after the jury has returned the verdict, we
request that every one remain in the courtroom until
they are told they can be dismissed, Thank you very much.
THE COURT:

- -;_··

Mr. Foreman, has the jury reached

a verdict?
THE FOREMAN:

Yes sir, Your Honor, we have.

THE COURT:

Will you hand it to the Marshal,

please, and Mr. Marshal, will you hand it to the Clerk?
(Verdict so delivered)
THE COURT:

Mr. Clerk, is the verdict in proper

THE CLERK:

The verdict is in proper form.

THE COURT:

Let me see it please sir.

form?

{The

Court examining verdict) •• , All right, publish the
verdict, Mr. Clerk.
---

----------------------------

THE CLERK:

}----

"We the jury find for the Defendants,
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THE COURT:

Of course, the "2-8-6.3", for the

record, is interpreted by the Court as February 8, 196.3.
That is the interpretation the Court places upon that
entry "2-8-63", as being February 8, 1963.

Is that

interpretation agreeable to all parties? •

• It

is so indicated.
'All right, members of the jury, that

THE COURT:

completes the trial of this matter.
(JURY EXCUSED BY THE COURT)
Nov1, Mr. Marshal, we are going to sit here unt i 1
the jury clears the Clerk's office and until they are
out of the building.
THE MARSHAL:q

Just one moment, Your Honor, did

unde-rstand- you to sai unt i 1 they c 1ear the- bu i 1ding?
THE COURT:

Until they clear the building;

until the members of the jury clear the building, no one
will be allowed to leave the courtroom.
•

•

•

•

Q

(5 minutes later) ....

All right, we stand in recess now

THE COURT:

until Tuesday morning at 10 o'clock.
COURT RECESSED: 6:20 PM, FEBRUARY 8, 1963
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