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party Defendant, called in behalf
of Defendants, testified on

DIRECT EXAMINATION (See pages: 183

BY MR. BLOCH: ' | é;g)

0 Mr. Cherry, | believe you were identified earlier?

A Yes sir,

Q You are Chief of Police now?

A Yes sir.

0 Now, at the time of your arrest of James Brazier on
April 20, 1958, how old were you?

A | was 31 yéars old,

Q And ﬁow tall are you?

A 5 ft. 9, 8% or 9.

Q How much did youweigh at that time?

A | weighed approximately 175 to ~80 pounds.

Q You've been in the courtroom all during the week

A

Q
think his

A

Q

“ since this trial has been going on, haven't you?

Yes sfr.

Did you hear a colored man named Will Roberts, |
name was?

Yes sir,

Testify about your having made a visit to him?
Yes sir.

Will you state to the Court and jury just what that

{ went after - it was a couple of weeks or longer
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after this inci&ent; and in making an investigation, there
had been several stories in the papers, different conclusions
and write-ups and slanderous remarks; and | went to the
general area =
MR,.HOLLOWELL:' It it pleasé the Court, | object
to the “slanderous remarks', Your Honor, as a conclusion.
THE COURT: Well, | think he can « were they
about you?
The Witness: Yes sir.
THE COURT: | think he's entitled to put his’
estimate on them.

A The Witness: And | went to the general area of

this inclident and checked in the neighborhood with any one
that | thought may have witnessed this incident on that
Sunday afternoon; and at the time | went to Bill Roberts,
he stated to me on his front porch that he did not know
anything about it at all; that he saw nothing, and could
not give me a statement on f[t, Aﬁd | told him, | said
"Now, Bill, if you are afraid of anything whatsoever, of
anyone in the nelghborhood, you can forget about that, and
if you know anything, let me know,"

Q s that all?

A That's all.

Q There's been a book referred to several timgg_in

evidence,which was identified on October 10, 1962 at the time
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of the taking of the depositions, identified by Mr. Joiner
as Plaintiff's, with a circle around it, 2" "CJJr, 10-10-62",
what do you call that book?

A That is the jail log that the City uéed to keep a
record of prisconers that were locked Qp in the county jail
at Dawson, Georgia, |

Q Was that book produced at that hearing of October

10, 1962, at the request of counsel for the Plaintiff?

A Yes sir, it was,
Q Without going into what's on these cards at all
until | ask you about them specifically, are these records -

is this card a record of the Dawson Police Department?

A Yes sir, that is record of the arrest and =

Q Wait just a minute, is it a record of the Dawson
Police Department?

A. Yes sir.

0 As to whom, as to what individual?
A As to James Brazier.
Q Now, | show you on that card in the left-hand corner

n4-20-58, threatening an officer and resisting arrest'; and
then written over in the right-hand side "deceased": whose
handwriting is that?

A That appears to be Mr. - it appears to be Mr. Lee's
bﬁgdwriting. | couldn't swear to that,

Q Weil, that is the incident about which this case
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is, is it?
A Yes sir,
Q Now, immediately above that, on the line above it,

is "11~2~57 DUl and speeding'?

- A Yes sir,
Q Now, on this jail - what do you call this book?
A Log.

Q Jail log, on page 84 =~

MR. HOLLOWELL: Mr. Bloch, may | interrupt you just
a moment? Your Honor, | presume that the objection
relative to any other arrests that was made yesterday
is still continuing without the necessity of counsel to
make an individual objection each time?

THE COURT: Yes, that's true.

MR. BLOCH: | so understood it as continuing
throughout the trial,

0 | show you on the third line of this jail log on

page 84, in the first column is "11-2-57"%

A Yes sir,

0 And then, in the column named is James Brazier"?
A Yes sir,

Q And then in the column “Charge, DUl and speeding'?
A Yes sir.

And then in the column "Officers, C & W':

p= S

That would be for Cherry and Williams.
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November 2,
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THE COURT: Now, what was that date?

MR, BLOCH: 157,

November 2,

Then, over on page 85, on the third line, opposite

| just read to you, under the column 'days' is "2'?

"Yes sir.

Under the column ‘'keys' is "2"7?

Yes sir,
And under the column "Date out" is "11~357"7
Yes sir.

What does this idays = 2!' mean?

Trha t means that we owed the County for two days

jail board.

And what do "keys! mean?

It means that we-owed the County for two keys, one
out.

Is that what they call Yturn~keys"?

Yes sir,

And then ''date out" “November 3, '57"7
That was the day he was taken out of jalil.
And he got out the day after he got in?
Yes sir.

Do you happen to remember what day of the week,

1957 was?
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A Yes sir,

Q And he got out on Sunday?

A Yes sir.

Q Now, going back to the card "11-2-57, DUl and
speeding”, now coming over in that last column under
"remarks, $150 CB"?

A Cash bond, $150 cash bond posted,

Q Well, does that indicate then, those records
indicate - well; { had better start over - What do those
records indicate?

A That indicates that he posted a cash bond before
the Mayor's Court on Monday Morning at 9 o'clock.

Q And got out?

A Yes sir. -~

Q Although Monday Morning would have been Noyember 47
A Yes sir.

Q Now, do you remember the arrest, do you remember,

aside from the card and the entry on the log, do you remember
the incident of the arrest of him on November 2, 19577

A The best 1 canrrecaII, we got after him on Johnson
Street close to the intersection of Johnson and Main; and
in pursuing him, he went west to Vine Street, made a right
turn; went north on Vine Street until that street dead-ended
at the Terrell County stockyard; made a right turn, went

one block, turned left back on to North Main Street; and_wgi-
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apprehended him at approximately one mile north of there,

where he came back into North Main Street. And at the time

he was running énywhere from 60 to 80miles an hour; and up

untilthe time that he was stopped and placed under arrest,

he had reached speeds exceeding 100 - 110 miles an hour,

Q
A

0
A

Q

Was there anybody in the car with him?
No sir.

Was he drunk?

He was drinking, yes sir; he was under the influence.

On that occasion did you have any trouble with

him in the arrest?

A

Q

A

Q

No sir,

And he was under the influence?

0f intoxicating beverages, yes sir,

Subsequently to that, | show you on the jail log,

on page 86, the topline,dat 12-15-577?

A

Q

I

= LD

Yes sir,

"Name, James Brazier'?

Yes sir.

Charge = D & DY - what does that mean?
Drunk and disorderly,

"gfficert?

That should be Hancock.

and he stayed in_the jail 2 days?

Yes sir.
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@  And out December 16, '577

A Yes sir,

Q | Now, looking at this jail, this Dawson police
-departmént record as to him, | don't see any entry there
of that arrest of December 15, '57?

A No sir.

Q Why is that?

A | couldn't say. | didn't keep that record personally|.
Q Do yoﬁ remember anything about that incident?

A 0ff-hand, .} do not.

Q Did you hear Hattie Brazier's testImony yesterday?

A Yes sir.

Q You heard what she said about it?

A Yes sir, 1 certainly did, - —

Q Prior to April 20, 1958, did you ever have any

complaints from Hattie Brazier as to any violent conduct?

A Yes sir.

Q O0f James Brazier?

A Yes sir.

Q Can you tell how many?

A No sir, | cannot. They were numerous.

Q In connection with this arrest of December 15,

1957, do you recall any complaint of hers to you or in your

presence with reference to his treatment of her?

A wWhat date was that?
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Q  That was the December 15, '57 arrest?

A No sir, | do not off-hand. | did not see or she
did not talk to me at that time.

Q Just tell, as best you can, how many complaints
she made to you and what she said in them?

A That would be hard -

Q |'m talking about her personally now, that she
personally made?

A That would be hard to say as to how many complaints
she has made, because as {'ve stated, on numerous occasions
she has called us, when she needed police assiétance, when
James Brazier had run her away from home and wouldn't let
herback in the house; when she would go somewhere else and

“have the police called. And | have been there at times when
she called and when | got there, he had ran, and was unable
to be located, And it would be a hard matter to say as to
exactly how many'times that has happened.

Q Well, from the nature of the complaints that
you had had about his conduct, both from her and from others,
what would you state as tohis reputation for peacefulness or

disorderliness?

A He had a very bad reputaton for peacefulness ahd:_

disorderliness,

M Q Are you in position to state whether that,tépgtatldn f

was accentuated when he was under thg influence of liq
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Yes sir,

Did you ever have any complaints about his conduct

from a man named Vick Hammock?

A

Q
A

Q

Yes sir.,
I's he present in court?
| believe he is, yes sir,

Did you ever have any complaints about his conduct

from anybody else, who can be named specifically?

A
Hattie B,

Q
A

Q

O0ff-hand, | cannot name anyone else other than
Brazier.

And Vick Hammock?

That's right, yes sir.

Well now, let's come back to April 20, 1958, at

the time you went out to make the arrest on that occasion,

did you ever hit James Brazier?

A

Q

r o o PO

o

Yes sir, | hit him on that occasion.

Did you hit him with a pistol?

No sir, | never hit any one with my pistol.
With what did you hit him?

Slap-jack.

ls this a slap=jack here?

That is not the slap-jack, no sir.

That is not the slap=-jack?

it differs fromthe slap-jack that you had at that
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A Yes sir. It is of a similar pattérn but that is
all.

Q Have you got the one that you had at that time%

A | believe we can produce it, if necessary.

Q Why did you hit him with the slap-jack?

A Because he hit at Mr, McDonald and knocked his

Q At that time was he drinking?
A Yes sir.
Q | mean, did he show evidences of having been

drinking? Was he under the influence?

A Yes sir.
— 0 Where, with respect to you and Officer McDonald
and Brazier, James Brazier, was his wife?

A She was standing back in the yard,

Q Did you see anybody else around there on that
occasion?

A No sir, there was no one there, other than Hattie
Brazier and James and her children.

Q Did you use any obscene, profane or vile language
toward him?

A No sir,

Q@  After you arrested him, you and Officer Hancock

arrested him and you took him to jail, in what cell did you
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put him?
A We put him in Cell #2, | would like to make a

statement, Mr, Bloch, before we get to that, if it is per-

missible.
Q Go ahead, if it pertains to this incident?
A Something that was said, a statement that was made

at the time of this inciddnt by Hattie Belle Brazier. She
made the statement at that time of his arrest, she said
" James, why don't you go on and behave yourself'?
Q Was that before you hit him or after you hit him?
A f?at was during the time that we were having
trouble with him,

Q Do you definitely remember that?

Q Well now, after you got him to jail, did you put

him over in the east wing?

A Yes sir.
0 Iin cell No., 37 | believe?
A No. 2

Q No. 2. Was he at any time during the night moved

from that cell?

A No sir.
Q wWhere was it that Dr, Ward first saw him?
A He first saw him in the office.

0 was that before he had been initially put into the:
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A Yes sir,
Q How did Dr.Ward happen to see him?
I called Dr. Ward.
0 Why did y0u call Dr. Ward?
A Because as a usual thing, if we have trouble with
someone and something could happen, we like to have a docfor
or physician to attend them,

Q You called Dr, Ward without the suggestion of

anyone?
A Yes sir,
Q When Dr. Ward came, did he examine Jémes Brazier?
A Yes sir,
éi : Q In your presence?
. ) A Yes sir, o - —
Q In your presence in the office of the jail?
A Yes sir.
Q That's the one that's shown here in the picture?
A Yes sir,

Q Pick it out (handing group of photognaphs to
witness)?

A | believe it's Exhibit #2, Mr. Bloch, and it does
not show - it shows less than half of that office.

Q It shows less than half of the office?

A Yes sir. . __

Q But that is the office?
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A Part of the office,

Q Part of the office?

=

Yes sir.

Q And.how far is that located from cé!] No. 2?

A Well, you have to go out this door, you have to
proceed out this door and then you've got the thickness of
this wall, plus -

Q The jurors can't see it,

A This is just a partial picture, It doesn't show
the door coming in from the street which is on the east side
of the jail. It just shows the door going out‘of the office
into the back screen porch, which is 3 foot wide; and the
thickness of this wall; and it's approximately 6 feet from
_the cornér of this door to the door going down (exhibiting
another photograph). In other words, that is this door
here on the hall. In other words, you come out and turn
here and then there's another door here on the left, which
is not shown on there. That is a storage room. |t enters
a hallway, which is this hallway right here. [In other words,
that is the door that enters this hallway. And this is the
second cell, which is the cell that James Brazier was incar-
cerated in, right there (péinting on photograph}. . .

Q A1l right, now here is a diagram, which purports
_to_be a floor plan of the jail: |Is this where my finger

is marked "D" right at the end of the hallway?
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A Yes sir, that's the door.

Q is that this door right here?

A Yes sir, that is that door there.

Q The door with one of the lamps hanging over it?
A Yes sir.

Q And that is Exhibit No, 13, PLAINTIFF'S EXRHIBIT
~No. 13: that door is this door here, isthat right?
A Yes sir.
Q Now then, beyond the door there's a hallway that's
30 feet by 6 feet?
A Yes sir.
Q So that, the door to the office would be 6 feet

from that door that you were just talking about?

A Yes sir.
Q And cell No. 2 is the one marked with a "2" on
this plat?
A Yes sir,

Q And that would be this cell where the second
handle is?

A Yes sir, the second handle right there.

Q Well, how far is it from the door of cell No. 2 to
hat doorway to the hall?

A { don't know. 1| couldn't say exactly, Mr. Bloch.
It is approximately, from the doorway to cell #2, 1 would say

off-hand is approximately 10, approximately 10 foot.
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Q So that,the distance from the doorway to cell No. 2
to the officer’ is about 16 or 18 feet in all?

A Yes si r.

Q You can go back to the stand. Now, after Dr, Ward
examined him, was he takén back; did you then put him in
cell No. 27

A Yes sir, he was then put in cell No. 2.

Q Had he ever been in cell No. 2 before, | mean on

that evening?

A No sir.

Q Was Odell Brazier anywhere around?

A No sir,

Q He had been arrested that same afternoon, of

course, hadn'the?

A Yes sir.
Q Where was he?
A He was in the west wing of the jail. 1t would be

this wing here (pointing on plat). . .

Q That's over there where | have written "West' in
ink on this plat?

A Yes sir,

Q And that's across the court and in the so~called
bull-pen or run around?

A Yes sir,

Q Now, after you put or after James was put in
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cell No, 2, did you, independently of Mr,McDonald, go look at
him during the night?

A Yes sir, each time we were both together.

Q Why did you do that?

A Well, we just always have made it a habit that

}$ when we work together at night, as a usual thing the two

men stayed together at all times, unless it was during the

lunch hour or they happened to be on the sidewalk turning
out lights of the stores around 10 o'clock at night; and
then we were no more than the distance of the street from
each other.
Q Had Dr. Ward made any suggestions to you and to
Mr, McDonald about visiting James during the night?
-—— A Yes sir. - : —

0 And were you following his instructions in going

to see him?

A Yes sir, | was.

Q You've been in the courtroom while Officer McDonald
testified?

A Yes sir,

Q [s your version or your recollection as to the

times, the number of times and the hours at which you and
he visited Brazier about right, as best you can remember?
A As near as | can recollect, yes sir.

Q On either one of those visits to him, in accordance
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with Dr. Ward's request, did you or Mr. Mcbonald strike him?

A No sir,

Q Did anyone else strike him?

A No sir.

Q Who was in cell No. 1; was there anybody?

A lbelievé cell No.l, the best that | can remember,

| muldn't say for sure, but | don't believe anyone was in

cell #1,

o] What?

A | don't believe that anyone was in that cell,

Q Where was Marvin Goshea? |

A Marvin Goshea was in thervest wing of the jail.

Q Uver there in the same place that Odell Brazier was?
A Yes sir. S I

Q Marvin Goshea is dead, isn't he?

A Yes sir,

Q Did you have anything to do with his death?

A No sir, other than investigation,

Q What did you find out to be the cause of his death?

MR, HOLLOWELk: May it please the Court, the record
wouid be the highest and best evidence.

THE COURT: I'm sorry; | didn't hear you.

MR, HOLLOWELL: [ say, the record would be the

highest and best evidence,

-3

THE COURT: " Why do we need to go into this at all?
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The Court:

Before | rule on your objection, Counsel - why do we

need to go into this at all?

MR, BLOCH: Only because there has been some
suggestion in the courtroom as to the mysterious
circumstancés of Marvin Goshea's death, with the
intimation that somebody might have tried to put him
out of the way.

THE COURT: Well, we won't take any notice
of any intimation or insinuations about that. | think
we had better stay away from that, unless it has some

direct connection.

MR, BLOCH: That's all | want.
— -~ THE COURT-:--- Well, let's stay away from-it+-
MR, BLOCH: 1 assume Your Honor will protect

me if it's mentioned again.

THE COURT: Oh yes, | don't see any reason for
anybody to mention it. It has nothing to do with this
case that | know anything about; and, if it doesn't,
let's don't go into it, We've gone on other snipe~
hunts already and let's don't get off on another one.
So, let's just don't go into it.

MR. BLOCH: A1l right, sir.

_Q B Now, on the occasion, on that night, diéuzgg_fyer

see James! wife around the courthouse or around the jail?
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No sir,

Uid you see Mr. Ragan Arnold?
Yes sir.

When he came?

Yes sir.

Was any regquest made of you that evening by either

Mr. Ragan Arnold or James' wife or anybody else to let James

out on bond?

A

L)

time?

A

A

No sir.

What time did you leave the jail that night?

| left the jail around 5:00 A. M, the next day.
You had seen James within a half anhour?

" Yes sir.

T Before you left., What was his condition at that—

The same as before=hand.

THE COURT: Well, what was that condition?

You say his condition was the same as before. What was
that condition, the last time you saw him before you

left at 5 o'clock, as | understand the time ?

The Witness: He seemed to be as normal as he

was the day before, | mean during the night before; when |
saw him around 4:30 the next morning, we woke him and he
talked to us, and | presume went back to bed when we left

~the jail,
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Q Mr. Bloch: The question was; you said his
condition was about the same as it was before: What did you
mean by before? |

A | didn't see anythihg wrong with him before.

Q Wéll, what do you mean by before?

A The times that we had checked him beforehand, on
Dr. Ward's orders.

Q Then, Hs condition was the same at the time that
Dr. Ward saw him the first time on the evening of April 20

until you last saw him on the early morning of April 21,

is that 1t?
4 A Yes sir.
:

) BY THE COURT:

U ; Q At thét time did he standrup?

A Yes sir.

Q Did he talk to you?

A Yes sir.

Q Did he talk coherently?

A As far as | could tell, yes sir.

Q Did he make any complaint to you of any kind

s about any physical condition or mental condition?

A No sir.
Q Or any complaint of any kind?
LY A No sir. ——  —- -

Q A1 right, go ahead.
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BY MR, BLOCH:

Q Did you at any time during the night of April 20-21
cause or permit James Brazier to be severely beaten about the
head to the point of unconsciousness?

A No sir.

Q Did he at any time that night, was he at any t ime

that night taken from the jail or leave the jail?

A No sir.
Q And he was not unconscious at the last time you
saw him?
A No sir,
MR, BLOCH: That's all.
THE COURT: Although this witndss has already

I - been under rather extensive cross-examination, |
anticipate that you will want to examine him further,

Mr. Hollowell?

MR. HOLLOWELL: You anticipate correctly,Your Honor.

THE COURT: So, we'll take a recess at this

T A T TN e

time before you begin your cross~examination; and |

will ask the jury to be back at 2 o'clock. Now, everyone

remain seated until the jury has gone.

LUNCH RECESS:  12:50 PM - 2:00 PM_FEB, 7, 1963

CROSS EXAMINATION

g BY MR HOLLOWELL: o

Q . Mr. Cherry, where was it that you saw Roberts, at a
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time when you interrogated him?

A At his house, his residence,
Q Did this grow out of a newspaper article you say?
A It grew out of different reports that was coming

from newspapers, yes.

Q Aind | believe you said that you went and checked
in the whole area to see if you could find anyone who had
any information concerning this matter, isn't that right?

A Yes, that's right.

Q And yet, you testified on deposition that you made
no investigation at all; isn't that right?

A | don't remember what | testified on deposition.

Q Let me show you this on page 83, where there is
a marking, and askyou would you want™ to refresh your recol -
lection?

A | don't care about reading it. | 'm not testifying
fromthe deposition.

Q Well, 1 will ask you then, is it not true that
you were asked '"How many persons have you interrogated
pertaining to it" and you said "None"?

A | couldn't - | don't remember what questions ]
was asked.

Q Do you deny that you said that?

A No, | don't deny 1t.

MR, BLOCH: Your Honor, | find it impossible
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Mr. Bloch:
to hear when he stands right up there by the witness
and the witness doesn't talk ioud.

THE COURT: A1l right,

Q Mr. Hollowell: Now,'how many people did you

actually visit?

A ldon't recall how many | did visit,

Q Sir?

A | don't recall.

Q isn't it true that in connection with the interroga-

tion you were asked this question or these questions and you

gave these answers: "And yet you didn't inquire as to the
gj} cause of his deatﬁ?“ And your answer was “No, | didn't."

wm:**wl T A As 1've stated before, | do not remember what |

testified to in the depositions or in the interrogation,

Q Is it also true that you were asked: ‘'Well,
weren't you concerned”, and the answer was ''Sure | was
concerned. Question: To what extent; | mean, you didn't
inquire about him if you had any concern?' And you answered,
ipeople die every day and | da't go around inquiring about
their death'. lsn't it true that you were asked those
questions and you gave those answers?

A As 1| have stated previously, | do not remember

N whether that question was asked or not.

Q But you don't deny that it was asked?
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A | do not deny it.

Q And you do not deny that the report is accurate?

A No, | do not deny that.

Q | believe on ybur direct examination you said that
you went up to Roberts' house and you asked him, "“Now, you
don't need to be afraid; if you've got anything or you think
you're afraid, you can forget about that™. . . Is that not
what you testified to?

A | believe that is correct,

Q Well, why did you want him to forget about being
afraid at this time? |

A Because there's numbers of times on numbers and
numbers of cases, where we have had instances - | would like
to explain this -that there has been instances where ﬁhere
may have been cuttings or knifings, when there was up to
2- or maybe 300 people gathered around; and when you were
called, when you got there, you might get one of them, the

one that had gotten cut and out of 2- or 300 people, nobody

would know who he was,

Q Well, what did that have to do with his being
afraid?

A Just what | have just explained to you.

Q Actually, he knew that you had already killed two

~ men,_didn't he? S

 9_ 1 don't know.




investigation where there had been knifings and cuttings

Cherry = cross 868

MR. BLOCH: | object to that as immaerial.
THE COURT: Yes, | sustain the objection.

A The Witness; { had not already killed two men.
THE COURT: Well, | sustain the objection.

MR, HOLLOWELL: May it please the Court, 1 would
like to address myself to it. |t was brought out on
the direct examination, it was his language that brought
out the fear, his language.

THE COURT: But your question was, did he know
that you had already killed two men; that's what |'m
sustaining the objection to.

MR, HOLLOWELL: Well, 1'11 phrase it another way.

THE COURT: He said he hadn't anyway.

— MR, HOLLOWELL:— 1'11 rephrase it, Your Honor.
.8 Well, how many have you killed?

MR. BLOCH: | object to that as immaterial.

THE COURT: | sustain the objection, | sustain
the objection.

Q Mr. Hollowell: So that, the only reason then you

suggested that, you used the language, "Now, you don't have
to be afraid, you can forget about that', was because of some
activity as you have described a moment ago, is that right?

A As | have just got through describing, yes; an

and witnesses to it and none of them would identify the person
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that did the cutting.

Q Now, | believe you said that at the time you made
the arrest, which you were permitted to testify to over our
objection, relating to Brazier having exceeded the speed
limit on an occasion and having been arrested for being
under the infiuence, you said you had no trouble with him,
isn't that correct?

A | did not have any trouble with him, no.

Q Now, you made mention of an 8-12-57 in the log =
where is that log? Is this the one?

MR, BLOCH: The what?
MR, HOLLOWELL: The log, the City jail log?

MR, BLOCH: Oh, the log? Here it is (handing

~—— log book to counsel) ., .-.- - S e

Q Mr. Hollowell: What was the date, do you recollect?

A | don't recollect any date of 8-12-57 being

mentioned in any of my questioning.

Q If 1 said April 12, 1'm sorry, | said August 12°?

A ldon't recall that date being mentioned.

Q You don't recall any such date being mentioned?

A No,

Q Do you recall testifying to any arrest in August
of 577

A I_belieye the two dates that were mentioned in

my previous testimony was 11-2-57 and 12-15 of '57.
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Q Are those the only two?

A I think that is correct,.

Q Did you make both of those arrests?

A No, | did not.

Q You did not?

A No.,

Q Have you ever had any visitations with people in

the Negro community on a social basis?

A No.

Q You've never been to church where they were?

A No.

Q You've never been to parties where they were?

A Not on a social basis, no.

O Sirr — - _ . —

A No,

Q You haven't been to parties where they were?

A No.

Q Have you had any relationship with them, other than

in a regular police capacity?

A No,

Q And the only instances that you are referring to,
instances that you are referring to where there were arrests
prior to this oﬁe, was the one where you said "DUl and

speeding, 11-57" and December of '57, 1957, is that correct?

A | believe it was December 15, 1957, the best l;




WALT e e W LT nt e e noa by

remember, was mentioned previously.

Q .
A

Q
A

Q

about the circumstances of that arrest?

A

Q

the arrest?

A

Q
A

correct?

A

it is, April 20, 1958, on page 90, | believe.

Q

page on which it appears, is that right? (Exhibiting jail

log)?
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Now, did you make that arrest on December 157
No, I did not.
Did you go with the person who made that arrest?

No, | did not.

Do you deny - [ take that back- Do you know anything

Nothing except what | was told.

Do you know anything of your own knowledge about

No, nothing except what | was told about it.
Would you show me any other arrests of James Brazier?
Yes, | can show you other arrests.

Do you have the one in-April of. 1958, is that —
i don't know if it's in there or not. I|believe

You only believe it's in there but you know the

Page 90, L4-20-58, James Brazier,
And you entered that in here?
No.

Who entered that in there?

| believe Chief Lee entered that.




~ a matter of any official record at all, is what you have—

Cherry - cross 872

Q Why do you believe he did?

A Because he normally kept the jail log and did the
book work at that time.

Q Now, these are the instances to which you have
referred, is that correct?

A That's right.

Q And these are the only Instances that you know of?

A They are the only ones that have been referved to,
yes.

Q | say, those are the only ones that you know of?

A 0ff~-hand atthis time, yes,
Q And so, all of your testimony relating to bad

character and so forth and rel&ting to violence, that is

testified to, isn't that correct?
A Askthat question again?

MRS HOLLOWELL: Would you repeat it, sir?

THE REPORTER: tAnd so, all of your testimony
relating to bad character and so forth and relating
to violence, that is a matter of any official record
at all, is what you have testifiéd to, isn't that correct?

A The@Witness: As far as | can recall at this

Mr. Hollowell: MNow, when you arrest a man for
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this way: |f you saw a man on the street and he appeared to
be in an intoxicated condition, and you went up and said,
WAl right, come on, ole chum, looks like you've had a
little too much', you would take him to jail and you would

book him on D & D, wouldn't you, drunk and disorderiy?

A No, | would not.

Q You would not?

A Public drunkenness.

Q What woutd you charge him with?

A Public drunkenness.

Q Public drunkenness?

A That's right.

Q But suppose that he was in the house and he wés

talking too loud, say sitting in a public place, and he was"
just talking a little loud; he wasn't, you know, in bad
shape but it was evident that maybe he had had a little too
much; and the proprietor felt that it wasn't good for his
business and he didn't want to leave; so, the proprietor called
you and you went and got him: What would you charge him with?

A That all depends, He could be talking too Youd
and not be drinking or creating a disturbance.

Q With those facts in the hypothetical, | mean the
facts of the hypothetical which | have given to you, what

would you charge him with? B

A I £ he had been drinking enough to be charged with
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public drunkenness or with drunk and disorderly, that's
what the charges would be,

Q Well, how much would he héve to have in order to
be charged with drunk and disorderly?

A [ couldn't say; different amounts affect different
people different ways.

Q Well, | mean regardless of how it affects the
person, presmming that it has affected this person enough,
how much then? What would be the character of the thing
that a man would have to be doing for you to charge him
with being drunk and disorderly?

A Me would have to be under the influence of intoxi-
cating beverages and creating-a'disorder.

— Qg Like what?- R _ S

A Well, he could be disorderly just by using
boisterous language or disturbing -

Q By using what kind of language?

A Or disturbing the peace of the quiet of that
establishment; if he's raising enough sand for the proprietor
to call the police, certainly he's raising enough sand to
be disorderly.

Q And that “enough sand" that you're talking about
would be a matter of just talking too loud, in a sort of

with him?
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A He would not necessarily have to be talking too
loud,

Q i mean that is one of the bases, is it not?

A it could possibly be,

0 And | believe your testimony was that you did

not know what the circumstances were at-a]!involving the
DeD charges on the EZtH or the 12~15, is that not correct?
MR, BLOCH: Just a minute, Your Honor. That
isn't what he testified, He said he didn't know of

his own knowledge,

Q Mr.Hollowell: And youdon't know of your own

knowledge, do you?

A That is correct.

T ~ THE COURT: Allright, you can clear it pp on
redirect.,
Q Mr.Hollowell: As a matter of fact, on direct

examination you said you don't remember about December, '57,
isn't that correct?

A | could possibly have said that, yes.

Q And now you say you don't know of your own know-
ledge; now, which is it, you don't remember or you don't
know of your own knowledge?

A | believe that | have stated previously that one

of the other police officers told me about that particular

incident,
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Q Ond of the others told you and so, you can't tetll
anything about it of your own knowledge?
A (No answer). . .

Q Who told you to call Dr. Ward?

A No one,

Q No one at all?

A No.

Q You did this at your own instance?

A That is right,

Q 1'11 ask youvhether or not the jail windows on

the right wing and the left wing also are very often rolled
open when it's warm?

A [t could be possibie.

Q  1'm not asking whether it's just possibley | mean
it's very often done, is it not?

A | don't know. 1| don't stay in the jail that long.

Q | mean, you can see the windows from the outside,
can't you, Mr, Cherry? [|'m talking about the exterior
windows along the corridor, Referring to PLAINTIFF'S EXHIBIT
#10, 1'm talking about the windows along what would be thé
inside of the court on each side?

A | know what windows you're referring to.

Q Those are the kind of windows that have a haﬂ@Té?fi

_ that you can_turn and the windows will come out EEiSQﬁQY{‘

aren't they?
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"~ A That's correct.
Q And in the summer time when it's warm weather,
it's not uncommon for them to be rolled out?
A | couldn't say that they have ever been rolled out,
Q And youcouldn't say that they haven't either,
could you?
A No.
Q And they were open on the right wing and because
of the fact that in the run-about or bull-pen on'the men's
side, as shown in PLAINTIFF'S EXHIBITw #14, the men can come
up tothe outer edge of the bars; and it would be not a diffi-
cult thing for a person standing out in the court - ['m
talking about the jail court = or at the gate, to be able
to holler to someone and be heard and to hear someone who
would holler back at them, isn't that true?
A You mean holler from the back gate of the jail yard?
Q ] mean from this gate that's right here in
PLAINTIFF'S EXHIBIT #10%
A If they hollered unusually loud, | expect they
could be heard, yes.
Q Now, you heard Mr, McDonald's testimony to the
effect that the two of you made visitations throughout the

city on your beat, sometimes walking, wometimes in the car,

_dring the night of April 20,'58, both prior to and after

midnight: do you agree that this ﬁas done?

i
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A ! doﬁ’t recall him making any statement about us
patrolling other than in the car,

Q Other than in the car?

A 0ff-hand, | do not recall that he has, no.

Q You donit deny that he said that he walked some
too, do you?

A No, | do not,.

Q What parts of the city did you visit that night,
do you recollect?

A i could not say off-hand.

Q As a matter of practice, do you drive around in
the various parts of the city during the course of your
tour from 5:00 P.M, unti) 5:00 A, M.?

A~ Mostly the business district.

] Mostly in the business district?

A That's right.

Q But you do some other, is that correct?

A Sure,

Q Can you tell what's the longest time that you

absented yourself from the jail during the course of that

night?
A [t would be a very short period of time.
Q What do you call a very short period?
A Maybe 10_minutes., ,,7

Q You never at any time came over into the jail except
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on those occasions when you came in with Mr, Cherry-
['m sorry, Mr. McDonald - to visit the deceased, James
Brazier during all of that night, did you, except when
you say that the doctor came to see the alcoholic, is that
correct?

A No, | did not except when the doctor came to check
on the alcoholic who was in jail at that time,

Q Did you gowith him when he made that visit?

A Yes, | did.

Q Now, other than that visit and other than the
visits which you have testified that you and Mr, McDonald
made of James Brazier, pursuant to, as you say, doctor's

orders, did you make any visitations of the jail otherwise?

"~ A~ | do not recall any. T
Q You don't recall any?
A No.

Q And |believe yousaid that you made - he said that
there was one made - excuse me, [believe you said, yes -
that you made one before midnight and cne after midnight -
and two after midnight, the last one being about 4:30, Is
that correct?

A it could have been one or more.

Q | mean it could have been a thousand, Mr. Cherry,

but how many do you suggest that you made?

A | don't recall the exact number, It could have been
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one or more, or it could have been as many as three, more o

less,
O  One or more or as many as three, more or less?
A That's right.

0 Was there as many as three prior to midnight?

A There would have been as many as one,
Q As many as one, Were there more than three prior

to midnight?
A | wouldn't think so, no.
Q Youwouldn't think so; what was the average space

of time between those visitations?

A One hour and a half to two hours.
Q And that was between what hours?
A That was from about the time, from the time Dr.

Ward gave us those orders unbil 5 o'clock the next morning.

Q Now, when did he give you those orders?

A lt was some time in the early evening of April 20
1958,

Q So that from - When you say ‘‘early evening" you

mean 8:00 or 9 o'clock?

880

r

¥

A Somet ime between 5:00 P. M. in the afternoon and
midnight,
Q Was it after you had locked up Brazier?
__ A No, f%t was the time he examined him before Brazier

was 1ockedtp.
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Q Was it after you had brought him to the jail?

A Yes, it was.

Q And what time approximately did you get to the jail?

A It was approximately 7 o'clock, 1 believe, in that
neighborhood.

Q Allright; so, from 7:00.-to 12:00, we've got 5 hours,
and from 12:00 to 5:00, we've got another 5 hours; so that,
in that 10 hour period, you made approximately 3 visits

about an hour and a half apart?

A At least that, yes.
-Q Well, within the framework of the time between
these hour and a half visits, these three hour and a half

visits covering a 10 hour period, this is when you were

véwpatgglling in the automobile, is that correct?

A Most of our patrolling was done in the car, yes,

Q During all of this time you didn't see anybody
come to the jail other than the doctor, is that right?

A | didn't see anybody at the jail, no.

Q Other than the doctor?

A No.

Q But you cannot say of your own knowledge that there
was nobody who came to the jail, other than the doctor,
because you weren't there, were you? |

A No, | couldn't say that- there was anybody other

than the doctor that came tothe jéjl; no, | couldn't say Fh??i
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because the Sheriff's residence is upstairs over the jail.

Q I'm not speaking of the Sheriff?
A itis all in the same building.
Q You don't even know that the Sheriff didn't come

down to the jail, do you, of your own knowledge?

A No, | don't know.

Q One moment, Your Honor. . . . Now, in connectbn
with the condition of James Brazier, do | understand your
testimony correct when you say that to you he looked the
same at 4:30 to 5 o'clock A. M. on the 21st, 1958, that's
the 21st of April, as he did when you first saw him with
the doctor in the Sheriff's jail office approximately at
7 o'clock P. M. on the night of the 20th, is that correct?

A | did not see any difference in him, no, —
Q You're not saying that there wasn't any difference
in him, are you?
A | didn't see any difference in him, no.
Q Can you at all account for the fact that the
decedent had a fracture that was approximately 9 inches
long in his skull?
A No, | can't account for his having a fracture, no.
Q You didn't see anybody hit him other than yourself,
did you?

R A No.

Q And 1 believe your testimony was that you hit him-
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only twice?

A 2 or 3 times.
Q 2 or 3 times?
A

| belijeve that is my testimony, vyes.

Q  Once where?

A He was hit on the forehead.

Q A1l of the blows that you made were on the forehead?

A They were at the forehead, yes.

Q At the forehead?

A That's right.

Q When you say 'at the forehead" you mean generally =

A From here to here (indicating) . . .

Q Relow the hair-bearing surfaces and above the
—eyes? T - — - -

A Well, | believe this part {pointing) would be the
forehead too, anywhere in there,

Q Well, | guess that kind-of depends, Mr, Cherry;
but at any rate, all you recollect is three blows and they
were all in the generally frontal portion of the skull?

A That is correct,.

Q And at no time during your visits to James Brazier,
while he was in jail, that he made no complaint to you about
the way he felt at all?

S - Y No.

0 And that he was not unconscious or even in a semi-uncon-




e

A ¥tho?

Q Hammond or Hammock; you made mention of a Mr, Vick
‘Hammock?

A | don't recall mentioning Vick Hammock off-hand.

Q Do you know him?

A Yes, | know Vick Hammock.

Q You don't recall having made any testimony concerning

Cherry - cross 884

-scious condition at each of the times that you visited him
in the jail with Mr. McDonald?
A He was never unconscious from the time that he was

arrested until | saw him the last time on the morning of

the 2ist of April, 1958,

Q And he was not even semi=unconscious, was he?

A i wouldn't say that he was, no.

Q Do you know when a man is unconscious?

A | 'm not a doctor. | couldn't say,

Q Now, Ibelieve you said that a Mr, Hammondtree, is

that his name?

him? . . . . Sir?
A | believe that in my last testimony Vick Hammock

was mentioned, yes.

Q You mentioned him, didn't you?
A | could have,
Q You don It remEmber? e

A { could have mentioned him, yes.
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Q Do you recollect what you said?

A | believe that | stated that on numerous occasions
at times Vick Hammock had called me for Hattie Brazier, that
James had run her away from home, and that | was told that
on the 12th of December of 157 or 15th of December -

Q  Now, who were you told by?

A By police officeré._

MR. HOLLOWELL: Well, | would object as to what
the police officers told him,

MR, BLOCH: Your Henor, 1 would object to two
things: First, that he's interrupting the witness
when he's answering; and secondly, if he was told,
if he can't remember by whom, it doesn't make any
difference because, if he got the information, he's-
entitied to act on the information that he got.

MR. HOLLOWELL: That doesn't mean that he would
be entitled to recite what the information was,

THE COURT: 0f course, under the ruling |
previously made, Counsel, this relates to information
which the officer may have had concerning the tempera-
ment and character and tendency to violence and so on;
and he can testify concerning that within the sphere
of that previous ruling that | made.

__Q  Mr. Hollowell: Now, you say that he had done this

on numerous times?




.__officer,
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THE COURT: Go ahead and answer the question

now. An objection was made but go ahead and answer the

question.

A The Witness: Let's see, where was |, Mr. Joiner?

THE REPORTER: The question was,'Now, who were

you told by? Answer: By police officers.” And that's

as far as you got.

A The Witness: | believe in one particular case,

in December of '57, the police department was called to Vick
Hammock's place in relation to a fight and disturbance there
between Hattie B. Brazier and her husband, JamesBrazier;

and that he had beat her unmercifully at that time.

Q Mr. Hollowell: You say you believe that?
K That is the information that | have, yes. 7~
Q Do you recall where you got that information?
A From someone in the police department; | don't
recall,
0] Do youknow who it was that yougot that from?

A 0ff~hand, | do not.

Q Did you have the occasion to make an investigation
of 1t?
A | believe | have stated earlier that | did not

make the arrest on that, that that case was made by another

ot you had the occasion

Q Well, | ask you whether ér n
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to make an investigation?
A No, | did not make the investigation of that
incident.

Q You did not?

A No.

Q Did yousee James Brazier?

A No.

Q Did you see Hattle Brazier on that occasion?

A No. |

Q s this the same Hammock or Hammond that she accused
you of selling il1licit spirits to?

A | don't know that she's accused me of selling any
A il1licit spirits to amyone,
I Q Didn't you hear her yesterday, when she said "Yes, .

| know him'; she sald “That's the man that asked me to call

Mr. Cherry and have him to bring me 5 gallons of whiskey',

you didn't hear that?
A | don't know of but one Vick Hammock Tn Dawson.
Q I's that the man that runs this place that you're
talking about?
A He runs a juke joint there, yes,

Q But you didn't hear that, did you?

A {don't remember hearing it, no.
Q You don't deny that it was said?
A

No, ldon't deny anything that was said.
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Q You don't deny anything that's said, is that right?
A Anything that's said?
Q Nothing that's said . . ,All right. No further
questions at this time.,
MR, BLOCH: Come down, Mr. Cherry.

L el - - - - - - m - - - - o e = - e wm  m = - - —y - o -

VICTOR HAMMOCK

witness called in behalf of Defendants,
being first duly sworn, testified on

DIRECT EXAMINATION
BY MR, COLLIER:
Q Will you state your name for the jury here, so
they can hear it?
A Victor Hammock is my name.
Q Where do you live, Vick?

Dawson, Georgia.

A

Q How long have you been living there?

A 59 years.

Q 59 years, is that how old you are?

A Yes sir.

Q Do you recall me talking to you previously about
this case?

A Yes sir,

Q When did | talk to you about it?

A Last night.

Q@ .Did Itell you to tell the truth? N
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A Yes sir,

Q s that what you're going to tell?

A Yes sir,

Q Tell me what youknow about the difficulties, if

any, that James and Hattie Brazier had before the time that
James died?

A Well, they had a little fight and called the law,

Q Well, do you know anything else about it?
A Well, he be drinking, | imagine.
Q Do you run -

MR. HOLLOWELL: | didn't hear that., 1 didn't hear
you,

A The Witness: | say, he would be drinking and

| would git after him about it.

Q Mr, Collier: Speak up loud. Do you run a place

that serves beer and stuff?

A Yes sir,

Q How far was it from James Brazier's home?
A | guess it was about a block and a half.
0 Did he come in there often?

A Well, he come in there pretty reguiar.

Q Do you know the reputation of James Brazier for
peacefulness or disorderly in the comhunity?

A Well, | ain't never_heard no more than him and

his wife,
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b Q You just know about him and his wife?
¥ A Yes sir.

%. ¢ Well, what is his reputation?
[ MR. HOLLOWELL: May it please the Court, | submit
that that would not be helpful because he would not
be eligible to state what his reputation is, as he
hasn't said he knows it.
THE COURT: Yes. He's got to say he knows it
first. |
MR. HOLLOWELL: And he said he didn't know, only
about him and his wife,

Q Mr. Collier: Did you know his reputation?

Did you know, when he was alive, what his reputation was?
— Yes sir.— N S
Q What was his reputation?
A Well, he would drink a lot and | would git after
him about it.
Q Has Hattie ever come to you place and asked for
your assistance at any time?

A One time.

Q What did she ask you to do7?

A She asked me could she use the phone.
Q To do what?
A To call the law,

Has James ever attacked Hattie at your place or

o
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in or around it?

A ft was around it, ves sir.

0 Did he beat her?

A Yes sir.

Q How bad?

A Well, they say he beat her pretty bad.
MR. MOLLOWELL: We object to that, Your Honor.
THE COURT: You can'reghrase‘the guestion,

The statement *they say", of course, anything they

told him or what somebody else said wouldn't ber

admissible,

Q Mr., Collier: Then, you did not see him beat her?
A | didn't see him beat her, no sir.

o Q  Did you see her afterwards? -
A Yes sir.

Q What did she look 1like?

A Well, she lookea like a lady had been beat.
Q Bad?
A Yes sir, and she lost some money and a wrist watch

out there; so, we looked for it but we never did find it.

Q Did you ever see James Brazier on Sunday?
A Yes sir,
Q Would he be drunk or not?
,,,,, A Well, | wouldn't say he was drunk but he be drinking.

MR, HOLLOWELL: May it please the Court, we must




stricken.
Q0 Mr ., Co!Ii@ﬁ: Did you observe his person when
you saw him? |

A Yes sir.

Q What did he look like?

A He looked like he had been drinking.

BY MR,HOLLOWELL:

at some time =

Mr.

object to counsel continuing to lead the witness.

that the answer - rather, | direct that the answer be

O

O

> O

Q

Hollowell:
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MR, COLLIER: | will rephrase the question.
THE COURT: That was leading and | suggest

CROSS EXAMINATION

Whan did he Took 1ike he had been drinking?
Yousay when did he?

Yes?

On Saturday night and Sunday.

What Saturday night and Sunday?

| couldn't tell; | don't know the date,

You don't know any date, do you?

| don't know the date.

Do you know what year?

Don't know the year.

A1l you know is that on_a Saturday night or Sunday




A

Q
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That'!s right.

- you have seen him. You don't remember having seen

him in April of 1958, do you?

A

Q

No,

Was last night the first time you had ever

talked to Mr., Collier about James Brazier?

A

Q

p

before?

p- T B A - =

ﬁiNever ﬂ;&fl

The first time.

The very first time?

The first time.

You had never told him anything about this before?
Never had.

Had you ever told Mr. Cherry anything about it

Had you told Mr. Randolph anything about it before?
No sir,

Had you told the Shefiff anything about it before?
No sir.

Had you told Mr. Bloch anything about it before?
No,

Well, how would they know to come and get you?
Well, Mr. Randolph over there, he made the arrest.

He made the arrest?

Y es5; - JR— ——— . .

And this is the first time that they ever came to
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you? He made what arrest?

A Bubber Brazier,.
Q When?
A | disremember what date or what year.

Q Are you talking about the time when he got beat

up and they put him in jail?

A | alnjt talking bbout that time.
A What time are,you talking about?
A It was before that happened,
Q When was this then?
A | couldn't tell you exactly.
Q You wouldn't know when it was at all?
%,} A | wouldn't know.
DU o -E;- m;éuy}e éafegzhat you'aon't waﬁ% to }eFngh your .

recollection on it?
A No, | wasn't thinking that it would ever, you know,
come up any more, | wasn't thinking about nothing like that,

Q And your best testimony is that you dalt know when

B it was?
if A | don't know when it was,
%ﬁf Q Is that right?
A Yes sir, | don't know when it was.

Q Has. Mr. McDonald been back and talked to you about

— —| —this-matter? —

'ﬁnAii He sho hasn't.
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Q He never has. Have you gone to himand talked to
him about it?

A | haven't.

Q And the first time you were contacted at all, you
were contacted by Mr. Collier?

A that's right.

Q And when was that?

A Latt night.

Q And where was that?

A Dawson, Georgia.

Q Where do you get your license to operate your place?
A From the City of Dawson.

Q You've got a license from the City of Dawson; whom

— do you have to get it from? —

A | get it from Lawyer Jones.

Q From Lawyer Jones, do you know where his office is?
A Yes sir, sho | know where his office is.

Q Do you know what his official capacity is?

A He's City Clerk, they say.

Q City Clerk, and that's where you go to get it?

A That's right,

Q What time do you close up at night?

A Oh around 10:30 or 11 o'clock.

Q Sometimes you stay open later? L B
A Hardly ever, ”
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At no time, o
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Hardly ever but sometimes you do?
And sometimes | close before then,
Do you sell beer?

Yes sir,

And you se?] whiskey?

No sir, | don't sell whiskey.
YOU(bn;t sell whiskey?

No.

Not over the counter at least, is that right?
Dontt sell it no way.

Never sell it anyway, is that right?
Not at all,

[s that right?

Where do you get your whiskey when you sell it?
I don't sell it.

You don't sell it?

No.

You don't give it away?

| don't have any.

You don't have any?

No,

At no time?

- Have you ever been arrested for having whiskey?

896
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g A | have.

O  Well, what did you do with that?

A What did 1 do with what?
Q ];hat that you were arrested for?
A They got it.
Q Who got it?
X A The law.
Q How many times were you arrested for whiskey?
A The second time,
Q The second time; when was the last time?
A 0h, been 3 years ago.
Q When was the time before that?
A Oh, about 5 years ago, | guess.
— Q" They just hadn't caught up with you the other times?
A | ain't sold no more; | quit., It cost me s0O much

money | just quit,

Q Who arrested you when you were locked up the last
time?

A The man that arrested me, his name was Mr, Mansfield,

Q Mr. Mansfield arrested you?

A The Deputy Sheriff.

Q where were you when they arrested you?

A | was at home,

Q At home; where do_you live in relationship to ]

your place?
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A | don't live there,

Q | mean where do you live in relationship to where
your place is located? o

A My place is located oﬁ 1hth Avenue.

Q And where do you 1live?

| live in Shield's Alley.

Q Shieldis Alley?
A Yes.,
Q And this is where you were at the time that they

.

got this whiskey?

A | was at home.
Q You were at home?
A Shields Alley.
Q They came to your house and got the whiskey?
A They went in my mule stall and got it, dug it up,
Q How much whiskey was it?
A |t was about 3 gallons.
Q | see; and who came and got it?
A Mr, Mansfield.
Q How did they know it was there?
A | don't know, | didn't know.
Q Beg pardon?
A But somebody told them, | guess.
- Q Somebody. told_them; you didn't tell them?

| goes there one night with a flashlight to get
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some and somebody see'd we, | reckon.
Q | see; now, what about this other time?
A Well, the other time the Revenue got that.

Q They got that; do you know who brought them out

there?

A Don't know,

Q You don't know?

A No.

Q ind those are the only twotimes you've ever been
arrested?

A That's right, for whiskey,

Q For -whiskey; now, when you say for whiskey, what
else have you been arrested for?
T A Well,that was all of them,
Q Well, that's all of them but that's not the only
times you've been arrested?

A Well, that's the only time 1| can think of.

Q Those are the only times -

A- ‘i‘ve been arrested twice,

Q You've been arrested twice?

A wWell, one time | was arrested for whiskey but
somebody set it behind my place and they said it was mine
and it wasn't mine.

—— Q——This is another time; so, that's three times?

A They arrested me that time but they didn't lock me
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up; lgive bond for it.

Q

fine?

time?
A

Q

Q
A
lived at.

Q

| see, and then you went to court and you paid a

Paid a fine.
You let the bond stay up there?
Paid a fine.

So, that's the third time; now, when was the next

There wasn't no other time,

There wasn't any other time?

No.,

What about =~ Where did you get your whiskey?

| couldn't tell the man.

You couldn't tell me; why couldn't you tell me?

| didn't know him,

You couldn't tell the man because you didn't know him

He say he live in Florida; | don't know where he

You don't know where he lived and you were buying

his whiskey?

A

Yes.
You might have poisoned somebody?

Aong at that time |'d bought some from you If you

You'd have bought some from me?
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A Yes.,

Q As a matter of fact, you would have gotten some
from any source, wouldn't you? |

A That's right, because | was just selling it.

Q You tried to get'Hattie.Brazier to get some for
you, aidn't you? |

A | don't remember | tried her to get none for me.

Q Well, don't you remember that you did?

A A No, | don't remember that.

Q You dont deny that you did; you just don't

remember; you might have?

A | deny it because | ain't never asked her to take
none A

Q | say you might have; you just don't remember?

A No, ain't no “might" in it; 1| ain't asked her.

Q But you would have taken it from any source that

youcould have gotten it at that time, is that right?

A No, | was selling it myself. | didn't have no'
salesmen. | was just selling it myself,
Q well, | say,just like you said you would have

taken it from me, if 1 would have sold you some?
A | would have bought some from you if you got
reasonable with 1t and not charge me too much.

Q. And you wouldn't have cared what source it was,

if it was pretty good moonshine?




A

Q

would still be all right if it came to you so that you could

get it?

A

- - - -

Q
A

Q

your depositions were taken in this case at Albany, and you
were examined, you were called there by Mr. Hollowell of

counsel for the Plaintiffy

A

>

> S -

THE COURT: Any more questions of this witness?

- - - - m - - w = - - - L ) - B o L] - - - am - - -

witness called in behalf of Defendants,

You are Dr, Charles M. Ward?

Yes sir.
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If it was pretty good moonshine.

Even if it came from the police department, it

| wasn't caring who it come from.

. You may go down. VYou're excused, You can go

DR, CHARLES M, WARD

being first duly sworn, testified on

DIRECT EXAMINATION

Dr. Ward, do you recall that on November 2k, 1962,

| bn't remember the exact date but | think that's it.
Last November?
1 think that's correct.

On a Saturday?

Yes sir.
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Q You are a medical doctor?

A That's correct.

Q How long have you been practicing, Doctor?

A Since 1952,

Q Where did you graduate from medical school?

A lgraduated fromthe Medical College of Georgia in

Augusta in June 1952.

Q You are a licensed physician, of course, in the

State of Georgia?

A Yes sir.
Q Where did you interne?
A U, S. Naval Hospital, Portsmouth, Virginia.
Q For how long?
o ] A one year. - - . .
Q You had no residency training there?
A ! had no residency training but | did have some

training at School of Aviation of Medicine, the Navy School
of Aviation in Medicine at Pensacola,Florida, for six months.

Q Did you have any medical experience with the

Marine Corps?

A | spent one year with the U, S. Marines at
Opelika,
Q As a licensed physician?
— A Yes sir. —

Q With what rank?
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A Lieutenant Junior Grade.

Q Sir?

A Lieutenant Junior Grade, U. S. Naval Medical Corps
Reserves,

Q In your pfactice you are a general practitioner?

A Yes sir.,

Q Where is your office?

A . At the present time it's on Orange Street in Dawson,
Georgia.

Q Are you a staff physician at any hespitals?

A Yes sir, Terrell County Hospital, Dawson,

Q On or about April 20, 1958, did you have the
occasion to visit a colored man named James Brazier at the
dty jail in Dawson?

A So far as the date is concerned, | think that is
about the time; I'mnot sure of the date but | did examine
James Brazier in the jail at Dawson.

Q Did you ever visit James Brazier at the jail in
Dawson except on the one occasion?

A | saw James Brazier in the jail on two occasions,
| know, that same - during the same day and night.

Q The same episode?

A A Yes sir.

You mean you saw him twice on that particular night?

-Q

A Well, | saw him once early in the eveing and once




during
Q
A

Q

A

Q
A

Q
A

either

Q

A

Q

A

you see James inside of” the jail? -
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- between midnight and daylight the next morning.
Between midnighf and daylight?

f
it was the 20th, it was on the evening of the 20th

and the morning of the 2lst.

Do you recollect who put in the call for you to

come down there on the first of those two visits?

| '‘mnot sure who did put in the call., | think it

was Mr. Cherry but ['m not sure.

Do you recall where you were at that time?

At the time | was called?

At the time you got that call?

No sir, but since it was on Sunday, | was probably
at home or at the hospital when | received the call.

7Thaf”;;s the call in the eéETgweVg;Thg?

Yes sir.

Could you approximate the time?

Well, it was somewhere around sundown, late in the

afterooon or early evening,

Near dark?

Siv?

Near dark?

Near dark; | don't remember exactly what time it was.

Well, on that occasion you went to the jail: did

James Brazier was brought to the office in the jail

i i
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for me to examine him.

Q Did you go into the cell block at that time?

A. Not. at that time, no.

Q Or the run=-around?

A Not at that time, | might have walked out there

but | examined James Brazier in the office, He was brought
into the office and | examined him there,
Q Do you remember who brought him in the office or

was he there when you got there?

A Not right off=hand, | don't remember who brought him.
Q Did you see Mr. Cherry on that occasion?
A Mr. Bloch, that's been a long time ago and 1'm

not sure but | think Mr. Cherry was there; in fact, |'m

f;?rly sure that he was there.

Q Do you know Mr. McDonald? There?

A Yes sir, | know him,

Q Docyou know the Sheriff?

A Yes sir,

Q Do you recall seeing any of them there that night?

A Now, so far as the identity of any person there
except James Brazier, |'m not sure, | think either one of
them or both of them might have been there when | examined
him, but 1'm not sure who was there, |

0 - But-you did see somepolice officers?— — ~— -~ (-

A Yes sir...
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Q ts that right?

A To the best of my recollection, it was Mr, Cherry
and possibly Mr. McDonald and the Sheriff, but |I'm not sure
of just who was there. The only person that |'m sure was
there, the only two people, was James Brazier and me.

Q You did see him? |

A Yes sir, | saw him,

Q Do you know Mr. Mansfield Matthews, the Sheriff's

Chief Deputy?

A Yes sir, }'m well acquainted with him,

Q Do you know If you saw him?

A | don't recall. |'m not sure., He could have been
there,

QDo you recall how James Brazier was dressed at
that time?

A Not =-- no sir.

Q Do you know whether he was fully clothed or not?

A At the present time | couldn't say whether he was
fully clothed or not. | know he had on some clothing but

|'m not sure just what he did have on.

Q Would you be kind enough to indicate what the
matters were relative to his physical condition that you
noted at that time? In other words, jﬁst tell the Court and
jury-what-you found on physica1_examination_of him?

A When | was called to the jail, | went to the office,
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as is customary when they have prisoners, and James Brazier
was brought to the office. He came -~ he walked in under
his own power, He was not too steady on his feet but he
was walking.

On physical examination, one of the first things
noted was‘]ittle laceration on his forehead, very small;

a bruise or hematoma above his left ear on the left side

of his head, and a small cut or laceration on the back of

hls head,
Q What is a hematoma?
A Hematoma is blood clot beneath the skin,
Q Bruise? Or is it heavier than a bruise?
: (3 A Well, you would say a little better than @ bruise,

t's more of a =
Q Did you know James prior to your visit there to
the jail that night?
A | knew who he was, yes.
Q Did you speak to hiﬁ?
A Yes.
Q State whether or not from indications he knew who

you were?

A From all indications he did know who | was.
Q How was his speech at that time?
A B - A It was not coherent, His_speech was incoherent,

And there's one other thing: The odor of alcohol was present
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on his breath, | was not sure as to whether it was due to
injury or the alcohol,his incoherent speech. 5o far as
‘other physical findings were concerned, in going over him

| checked -

Q Just a minute before we get to that?

A A1 right sir.

Q | was going to ask you about the alcohol next.
Tell us some more about the alcohol?

A Well, in examining the prisoner, it was necessary
to get down close to his face and the odor of alcohol was
definitely present.

Q The laceration or abrasion, where was it?

A Well, there was one on the forehead, if | remember

" correctly, was in the right frontal area up near his hair

line that was small; and then there was a small abrasion
on the back of his head.

Q Did you suture either one of them?

A No sir, neither one of them was large enough to
warrant suturing.

Q What is a suture?

A A stitch.

Q Stitching?

A A stitch,

Q. Have you described now all of the physical signs

of;injgry that he had?




T Q Did you look in his left ear?

Dr. Ward -~ direct L 910

A No sir, not completely.

Q Well, describe them completely?

A On physical examination | went ahead and checke&
his eyes, ears, nose, throat and in examining the patient
it was - well, starting with his ears, the left ear there
was evidence of some blood either in the ear-drum itself or
behind the ear=drum which couldn't be told exactly. |t was
not in the ear canal but it was either in the ear—drum or
behind the ear-drum in the middie ear space.

On examination his pupils were equal and reacted
normally to lighf. And 1 checked to see if there was any
blood in his nose and his mouth and throat, and there was

hone in either plkace,

A | looked in his left ear and that's where | found
the blood behind - either in the ear-drum itself or behind
the ear-drum.

Q Do you recall whether or not you checked his
reflexes?

A Yes sir, | did.

Q What weré they?

A They were normal at the time,

Q What do you mean by checking the refliexes?

A

Oh, tapping on his knees with an instrument of some

sort; and in that instance, | think | used my stethoscope,
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which | usually do; checked his pupillary reflexes, checked
them to see if they reacted to light.

Q Well, after finding the possibility of hemorrhage
in his middle ear or the possibility of a hemorrhage some-
where, did you give any instructions to Mr. Cherry or whoever
it was that was present with Mr. Cherry to put in a.ce11 by
himsel f?

A | most certainly did. That was not all of the
instructions. They were told to put him in a cell by himself;
he was to be - they were to go in and check on him at least
every hour, to see if he could be roused; and, if at any
time his state of consciousness changed for the worse that
they could not rouse him, they were to notify me immediately.

.Q __'Well, it so héggéneagthafgzhere-ﬁas another person
in jail that required some attention, medical attention,

from you, wasn't there?

A Yes sir.

Q That was not a colored person?

A No sir.

Q it was g white man who was an alcoholic?
A Yes sir,

And you went - Were you called to see him?

= QO

| was called to see him some time between midnight

and daylight, | don't-remember what time it was., . -

Q The best you can place it, it was between midnight
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and daylight?

A That's about as close, maybe 2;00 or 3 o'clock in
the morning; | don't know exactly.

Q Well, when you went to see this other person, did
you administer some sort of treatment to him?

A Yes sir.
Q Q And being there for the purpose of seeing the other
person, did you go in and look at James then?

A Yes sir, | did,

Q Was he in a cell by himself?

A He was in a cellby himself,

Q Could you rouse him?‘

A Yes sir.

0 What was the condition of his speech at that time?
A Stikll incoherent, not coherent, not normal.

Q Did you give much weight to the fact that his speech
was somewhat Incoherent?

A | No sir, not particularly because the odor of alcohol
was stillthere. He wold not necessarily have been - if he
had been intoxicated, he would not necessarily have been
sobered up by that time.

Q Did you see any of the police force there at that
time? |

— A— —['mpretty sure that | did but there_again, | don't

recall who it was. Somebody let me in to see the other person,




_had you been at home in bed?
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Q Well, whoever it was or whoever the policemen who
were there, did you make inquify as to whether they had been

checking on him?

A | did.
Q@ - As you asked them to do?
A | did.

Q And did you find that they had?

A Well, they told me that they had and | went in
to check myself since | was there,

Q Do you recall who let you in when you went down
to see the alcoholic?

A No sir, | do not.

Q Before you went on that visit to see the alcoholic,

A Yes sir.

Q Do you recaj\ the cell that James Brazier was in
at the time you went in there?

A | could place it in either one of two cells;
| don't remember exactly which one,

Q Well, how can you describe it?

A Well, as you go out of the office; there's a walkway
and then you go down the celi-block and it was either the
first or the second cell on the right;

. Q The first.or seconquell_on_the right?

A 1 think it was the Firﬁﬂébut | 'mnot sure.
A -
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Q Where was Mr, Mattaway?
A He was back in what 1 call the bullpen.
4] | didn't mean to mention his name. Where was the

alcoholic?
A He was back in the bullpen.
Q Huh?
A Back on the back side, on the north side of the

jail on the right hand -~ onthe northeast side of the jail,

Q When you went in that cell, you awakened Brazier?
A Yes sir.

Q  Did you have any trouble in waking him?

A No sir, none =-

o

Pt

Q Was he gone to bed?
- A As best 1 recall, he was lying on the bed on his
side, and | went in and roused him; and, if my memory serves
me correct, ! had him to sit up on the side of the bunk.
But | did rouse him. | don't know whether 1 had him stood
up or not but I did rouse him and | saw that he was not
comitose or unconscious so that he couldn't be aroused.

Q Could you tell at that time or form an opinion
wether his incoherent speech was due to alcohol or to
head injury?

A No sir, ! couldn't. | made no effort to determine

;ié_} , anything right then except whether he could be roused or not.

f Q Did you make any laboratory tests or any blood -
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tests for alcohol?

A No sir, To get a blood test for alcohol is rather
difficult in this section of the Country.

Q Do you know a colored man, who acted as jailer
there, by the name of Eugene Magwood?

A Yes sir,

0 Did you see Eugene Magwood during the course of
either one of your visits?

A | cannot state specifically whether | did or not.

| can almost say assuredly that | did because he was usually

there =

Q But you have no independent recollection of seeing
him?

A-———No, | have no independent recollection of seeling
Gene,

Q Now, when did you next see Brazier?

The following morning or Monday, Monday morning.
Q Where was that?
A At the hospital, at the Terrell County Hospital,

Dawson, Georgia.,

Q About mid=morning?

A As best | recall, it was somewhere around 9:30.
Q That would have been on Monday, Monday morning?
A Yes.

Q Where did you see him in the hospital at that time?

A
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That's the Terrell County Hospital?

A Terrell Count y Hospital,

Q Where did you see him at that time?

A Again, as best | can remember, it was in the x-ray
room, There's a possibility it was the emergency room, but

| think he was inthe x~ray room.

Q Did you direct any x-rays to be made?

A Yes sir.

Q. Do you have any of those x-rays? Did you look for
them?

A | looked to see if any were made., | did not look

for the x~rays; since he was sent to Columbus, there's a

possibility that they were sent to Columbus with him, There's

~a-possibility that they're still at the hospital- in Dawson, —

but | don't know where they are.
| was asked to check and see, tobe sure if some

were made and ) did check, and there's a card there stating
that x-rays were made of his skull, but | did not try to find
the x-rays.

Q Do you recall who brought Brazier to the hospital
on that occasion?

A | remember seeing his wife there but | don't
remembervwho else was‘with him.

Q Was there any difference inthe condition of Brazier

at that time fromwat it was when you had seen him earlier in
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the morning?

A Neurologically or so far as his state of conscious-
ness was concerned, there was quite a bit of difference. At
the time he was comatose or unconscious or, we'll say, semi-
conscious at best. And that's when | told them that he
needed to be in Columbus in a hurry,

Q And to whom did you refer James Brazier?

A | called for Dr, Louis Hazzouri and Dr. Hazzouri
was out of town and Dr. Durden was covering his practice
while he was gone; so, he was sent to Columbus to Dr, Durden,
He was sent actually to Dr. Hazzouri but Dr, Durden was
covering his practice at the time; so, | think he's the one
that saw him.

- Q Did you get any written report back from Dr. Durden?

A \'m sure that | did but |'m not -~ at the time I'm

not aware of what's in it.

Q Have you tried to locate it?
A No sir, | have not.
Q Do you recall how Brazier was dressed when you

saw him in the hospital, as distinguished from the time
you last saw him in jail?
A No sir,

Q Were there any changes in his external appearance

A So far as the actual evidence of injury, | saw
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none, Of course, there was some swelling in the areas where
the original injuries were, but that was to be expected in
that period of time. Any time a person has a blow or an
injury, they're going to have some swel]ing.later on, edema
or swelling.

Q When you saw him, was there any medication given
him or any wounds dressed by you on any of the three
occasions that you saw him? 7

A. VWhen | saw him at the jail, if | recall, the only
thing | did was put a band-aid over the little laceration
on his forehead.

Q Why didn't you -

A It was right along about his hair-line on the

right side.

Q Did you examine the timpanic membrane?

A That's the ear-drum, yes sir,

Q Was it intact?

A It was intact,

Q Did you see Mr. Reginald Arnold - you know Reginald
Arnold - Ragan Arnold rather?

A | either saw Mr, Arnold or talked to him over
the telephone. James Brazier worked for him and 1 remember
talking to him. | don't remember whether it was in person

_or over_the telephone, | think | talked to him at the court-

house after | had examined James Brazier. 1 think that's
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where it was, |'m not sure of that.
Q Thas was on your first visit?
A That was right after the first visit,
Q Did you have any occasion to talk with him?
A | just told him that | had examined him.
Q What's thaa?
A | told him that | had been over to see James.
Q Are you and he good friends?
A Mr. Arnold? Yes sir..
Q Have you bought automobiles from him?
A | started to say, | should be a good friend, |

think 1've bought 11 cars from him in 8 years.

e

Q Confining yourself to the visible external injuries,
?m;j | _ state whether or not the appearance of those external injuries
in any way indicated any severity of internal damage?

A No sir, they did not indicate severe internal
damage, no Sir.

0 State whether or not from your experience you've
seen many people with worse external conditions able to get
up and walk around and have no after~effects whatsoever?
o A | have seen quite a few.
Q Would you state that the external appearance of

the injury was rather mild?

A Yes sir, l-wouldy— — N I

Q You are officially employed or engaged by the City [
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of Dawson and the County of Terrell to attend prisoners in

the jail, are you not?

A My associate, Dr., Walter Martin, and | work on a
fee basis; and whichever one of us s available to see a
prisoner, we see him.

Q You're called the Coubhty Medical Examiner, | believe?

A | am a County Medical Examiner, yes sir,

Q Appointed by whom?

A The County medical examiners, if | am not mistaken,
ware appointed by Dr. Jones in Atlanta. The County medical
examiner's job is actually a state appointment., So far as
the county physician is concerned, my associate, Dr, Walter
Martin, has been appointed the county physician and, since
we work together, they make no distinction between us. I
not sure that the city has an appointed medical examiner.

Q Will you state whether or not at the time you first
examined James Brazier at the jail on the Sunday afternoon or
evening, you were of the opinionthat the slurred speech and
the reflexes and the unsteady gait were more than likely
attributable to acute alcoholism?

A That's correct. | did at the time.

MR. BLOCH: ] think the witness is with you.
CROSS EXAMINATION
_éY MR:ﬁHOLIEWELL?W

0 Doctor, | believe you said that when ygu'made the
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examination of James Brazier, he was not already in the
Sheriff's office but was brought to the office, is that

not correct?

A He was brought to the office while | was there.
Q While you were there?
MR. BLOCH: Just a minute! Did he say

Sheriffis office of office in the jail?
The Witness: The office in the jail. 1| don't
khow what -

Q Mr. Hollowell: The jail office?

A The office in the jail.
Q Let me show you PLAINTIFF'S EXHIBIT #2 and ask you
is this the office to which you make reference, Doctor?

A That's péft of it;niboks"TTke a view going from

one door to another.

Q Now ==
A However, that's only a small part of the office.
Q Yes, | understand, but you do recognize it as being

the jail office?

A Yes, 1 do.

Q As being part of that particulaas office?

A Yes.

Q How large is that office, wmﬂd you estimate?
— —A - 0h, ! would say probably-10x10, or 10x12.

Would you say, take it ffomthe corner here, you
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see where |'m standing here,Doctor; so, if we ran a partition
right here and possibly right on over to the wall from where
| am, that would be just about rfgﬁt, wouldn't it?

A Possibly, give or take a foot.

Q Yes, Where did they bring him from?

A | am not sure of that because he was brought into
the office while | was there. | assume that he was brouéht

from the west side of the jail but | don't know.

Q You don't know?
A No.
Q Doctor, let me show you your depositfon and ask

you, isn't it true that on the deposition, which was taken
of you in November, you were asked the question -

T MR, BLOCH: ~— Whayg page, please?

Q Mr. Hollowell: 12 = you were asked, "In the left

wing, in the first one or two cells coming from the direction
of the porch, is that right? Answer: That's right." And we
were talking about the other side. "Now, as | understand

it, he was in this group of cells over here when | went down
to examine him and he was brought across to the office and
since | was concerned about his welfare, | told them tobe
sure and put him in a cell by himself, and he was put over
there.! Then the next gquestion was: 'So, you're saying

initially? Answer: Initially. Question: He was on the right

wing looking from the_courthouse to the jail?" And the answer:
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WCorrect." is that not'so, sir?
A | assumed that's where he was,
Q | mean, is this what you testified?

A That's right.
Q And whenyou were asked, "He was on the right wing
looking fromthe courthouse to the jail', you said “correct",

is that right?

A | am assuming that that's where he was.
% Q Well, 1'm not asking, Doctor, what your assumption
é is: |'m asking you, did you testify that he was in the right
; wing?
; A Evidently | did; it's on there,
%f 3 Q Now, at the time that you did examine him, Doctor,

- on that-occasion, do-you recollect about what time—it was?—

A Somewhere inthe early evening.

Q Just after dark or something?

A Near sundown or dark, right in that general period
of time,

Q Would yousay it was after 7:007
A Well, | couldn't say specifically what time it was

but it was somewhere in that period, about that time of day,

Q Would you say between 7:00 and 9:00 was within

the range?

3 ) A 1 would say about that time.

Q  Did you have an occasion to make a visit to the
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country that evening?

A | don't recall whether | did or not.
Q Sir?
A | don't recall whether 1 did or not. I make quite

.a few visits to the country,

Q Now, when Mr, Bloch asked you about the alcoholism,

| believe you said you didn't have any tests made?
£ A That's correct.
Q And it isn't your testimony that the reason that he

was incoherent in his speech was that it was because of

alcoholism; you are not so testifying?

A | said | was not so testifying, | said that the

odor of alcohol was present,
e You're not saying now, hor have you said even on
deposition -

A I did not state =~

Q Excuse me, sir; excuse me and let me finish:
| say you're not saying now, nor did you say before that
the reason for the incoherence of his speech was due to
alcoholism, acute alcoholism or due to this man being under
the influence of alcohol, have you?

A | said at the time, if | remember, and 1'11 say
it again, that the odor of alcohol wasrpresent quite strongly,

___and that my assumption was that._it was_probably due to U N

T

alcoholism and possibly due to heaa injury.
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Q But you are not saying that it was due to alsoholism?
A |'m not saying that it was due to either one.
Q Now, | believe yom said also that you then told

them, after he had been brought from the right side and you
examined him, you told them to put him in a separate cell?

A That's correct.

Q You knew, as a matter of fact, that there weren't
any separate cells over there where he had been, which are
formed the same way as the cells are over there near where
the jail office was, didn't you?

A There are separate cells over there.

Q But | said, not formed the same way; they're not

enclosed in the same manner?

o A Not enclosed-in the same manner, - S —

Q That is, they don't comprise little closed=-in

rooms?
A That's correct.
Q So that one doesn't have the same kind of privacy?
A That's correct,
Q Now, at the time that you came back, wouldyou

estimate about what time it was?
A Well, the best estimate | can give you, sometime

between midnight and daylight. 1 would say probably 2:00

0 This is probab}y 2:00 or 3 o'clock; it could have
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been~ How Jong would you estimate that you slept that night?

A Well, | usually get to bed around midnight; so, |
would say that | probably had been to sleep 2 to 3 hours when
| was called,

Q You wouldn't say that definitively but possibly?

A Possibly. |

Q Did you get any call? Did you get any call that
caused you to come to the jail?

A | got a call to go to see the white alcoholic.

Q Who called you?

A | don't recall. Evidently it was one of the police
but | don't remember.

Q Well, you remember the other call and it was in

the daytime; now, you mean to say that you don't remember

A | did not say that | remembered who called me,
Q I beg your pardon?
A | did not say that | remembered who called me

to see Brazier.
Q You didn't say that?
A | said k'thought it was quite probably Mr. Cherry.
Q You thought it was quite probably Mr. Cherry?
A That's correct,
Q As a matter of fact, you safd you thought it was,
- isn't that correct? — =

A That's right.
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Q But now as to a call which came in the middle of
the night, you don't remember who called you?

A Ho, | don't,

Q Did you remember getting any other calls during

the middle of the night after you went to bed on that occasion?

A No, | do not.
Q But you don't remember even that one call?
A | don't remember who called me, | remember who

I went tosee,
Q And when you went there, you roused Brazier?
A | did,
Q Did you have him stand up?

A As best | recall, 1 just had him sit on the side

of the bed. 1| don't recall having him stand up.

Q And his reactions wereabout the same as they were
before?

A The only thing that | can recall, was, | was trying

to determine whether he could be roused or not, whether he
was capable of rousing by normal means.

Q How did you rouse him?

A Just by shaking him and calling his name.

Q And he roused?

A That's correct,

Q And sat upon the bed?

A | don't recall. | think he did sit up on the bed,
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on the side of the bunk.

Q Or just woke up, you da't know?

A |'m sure that | could wake him up, That's the thing
| was trying to determine,

Q Which bed was he in?

A | f he was in the cell that | think - he was on the
bottom bunk. There are 2 bunks or 4 bunks =« and if | recall,
it was the first one as you go in. If | remember the cell
correctly, it was the bunk on the right as you go in the
door and it was the first one on the right, | think that's

where he was, but he was on the bottom bunk anyway.

Q He was on the bottom bunk?
A Yes,
Q. And you don't know whether he sat up or whether

you just let him lay there, but, at any rate, you roused him?
A ] roused him so | could see that he was not
unconscious, not comatose,
Q Did you re-check the ear?

A Not at that time.

Q Did you ever re-check the ear?
A No, | didn't think there was any cause to.
Q You didn't check toe see whether there had been any

-additional bleeding of the ear at that time?
A There was_no blood in the external ear canal.___

Whatever blood was there was either in the middle ear space
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or was in the tissue of the timpanic membrane, the ear~drum
itself.

Q Well, this is one of the basic things that one
looks for, is it not, in initially determining whether or
not there has been a basal fracture?

A Usually, yes.,

Q  And this was present in this man?

A Except for one thing. You could not determine
whether the blood was behind the eardrum, in the middle ear
space or whether it was actually in the eardrum itself.,

Q How would younormally determine that?

A By observation or by x-ray to see if the man did
have a skull fracture or observation to see what his condition

was. o .
Q But you did not recommend it at that time?
A No, | didn't because at the time | thought it
was quite possible that the blood that 1 saw was in the
tissue of the ear-drum itself,
Q Now, you saw him the next time, | believe you said,

at the hospital?

A That's right.

Q And you are, did you say, the County physician?
A {'m the County Medical Ezaminer,.

Q County Medical Examiner?

A Thaa's right, one of them.
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Q And they pay you; you're on & salary with them?

A On a fee basis.

Q Let me show you PLAINTIFF'S EXHIBIT 16 and ask you,
do you recognize the person there? Who is that person, the

male person?

A James Brazier.
Q0  Is that about the way he looked at the time of his
death?

A Well, | didn't see him at the time of his death.

That was 5 days later,

Q Well, | mean generally as of that time?
A Correct.
Q You knew him?
A “lkrew him, -
Q You saw him from time to time?
A { saw him from time to time,
Q He serviced your car, didn't he?
A He did,

And you had seen him many times, as a matter of fact?

= O

Well, ! wouldn't say many times but | had seen him
quite a few.

0 Do you buy your gas at that filling station?

A No.

Q Q On occasions?

A Rarely.
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Q But you've bought cars there?

A | ve bought cars there but | rarely buy gasoline
there,

Q Now, whenyou saw him around there, he was always

working, wasn't he? Generally?

A Well, if | saw him there, he was working.

0 Otherwise, you wouldn't want to pay him, would you?

A Or he wouldn't bhe there.

Q Was his hair generalfy of the nature that you see
it there; that is, not too long Eut kind~of a wooly te%ture?

A That's as best | remember it, about like it was
then.,

0 Considering that here he might be dressed a little

~better than what he might be normally at work, is that coreect?

A | think he usually had on & cap when he was working
or a hat,
G Let me ask you this, Doctor: You saw him, you

say, the next morning at the hospital?
A Correct.
0 And that his wife had brought him?
A | remember his wife being there., | don't know
who brought him.
Q And, in your opinion, his condition as you observed

it externally was about the same as it had been when you had

seen him about midnight, is that correct?
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A That'!s right.

Q Now, | will ask you, Doctor -

you say possibly between 2:00 and 3 o'clock?
,A That's about right.

Q Now, during that time that you made
tion, you made an x-ray and then you told her
to Columbus, and you made connection with the
her to bring him down there, is that right?

A As best | recall, when they brought

to the hospital, | was in the operating room,

} he was out there; and ltold them togét some x=rays; and then

suggested taking him in their car,
Q And away they went?

A Right shortly,

mightn't he?

[ — A~ He could have been., - e

A | Widn't say about midnight. It was somewhere -

0 Well, between midnight and daylight;,

when | cameout of the operating room is when | saw, And
when | saw that his state of consciousness had changed from
the evening before and the early part of the morning before,
that's when | told his wife that he should be in Columbus as

quickly as possible; and she suggested taking him or somebody

Q He might have been x-rayed even before then,

Q Let me ask you this: Did you have the occasion to

932

whatever time,

this determina~-
to take him on

hospital for

James Brazier

and they said
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have him to comb his hair or to rub your hands through his
hair, or to shine your light up in the top of his head, in
order to determine whether or not there were any bruises
and contusions in that area?

A | had no reason to. | did examine hés head looking
for abrasions or lacerations, and there was one., The one that
was on-his hajr receded somewhat like mine does - and it was
along this, a10ngrin this area; and there was one on the back
of his head which was in his hair and | found it.

Q Whereabouts back here?

A |¥ | remember correctly, it was on the left side
in the back, right along here (pointing). . .

Q ‘You didn't pay any particular attention to the top
" of the head as such? - T o . -

A There wasn't any evidence ofdamage there, | was
looking for any point of damage and | found none.

Q How would you account for there being multiple
abrasions and contusions over the hair bearing surfaces of
the man?

A ldidn't see any abrasions, other than the two that
| have described in the area above his left ear, which you
could call a hair bearing area. There were contusions and
just minor abrasions there, This would be classified as a
laceration but not large enough to be sutured; and the one

in the back of his head in the same manner.
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Q Would you say that this whole area, general area
here that | am pointing to, that is gehera]ly-From the ears

up, would be considered as the hair-bearing portions of one's

head?
A In some people.
Q Well, | mean on one who has hair?
A Correct.
Q When you went to the hospital, 1 mean to the jail

between 2:00 and 3 o'clock, that is A. M. on the 21st, whom
did you go to see first, Mr. Hardaway or Hattaway?

A | went there to see him and, just as a matter of
concern for a patient, | stopped by to see James Brazier
and to see if he could be aroused. 1| was not called to
cee Jamés Brazier. — - N .

Q So, you merely went by out of interest to see how
your patient was thereafter, is that correct?

A That's correct,

Q Would you say that it would be possible to make
the kind of injuries that you saw on Brazier with this,
PLAINTIFF'S EXHIBIT No. 177

A ‘It's possible to make them with that,

Q Would it be likely that they could be made with
an instrument of this general nature?

A ._Well,_it's likely that it could be made with_an

instrument dF that general nature, but there are g number

q
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of other instruments that it could be made with though.

Q But it could be made with -~

A -~ with any blunt instrument.

Q With a black-jack?

A~ 1t could be made with a black-jads it could be
made with a Coca=Cola bottle.

‘Q With a Coca-Cola bottle?

A | don't know what made the injury there, All |
know it was there,

Q A1l you know is that it was there?

A That's correct,

Q Is it possible that there could be bruises and
contusions made by a blunt object, which would cause bruises
and contusions all over the scalp surface and all of it be
registered generally under the surface of the scalp, sir,
as distinguished from on top of the surface?

A ] don't quite follow you,

0 when one has the occasion to have bruises and
contusions of the scalp, is it possible for there to be,
for the bruise to be under the skin, so as to make the top
surface of the skin unbulged, shall we say?

A | am contending and have contended from the begin-

ning that the injuries presented were those on the front of

Eﬂ —  {— his head, the back of his head and on the side of his head.

; | 0 Now, Doctor, you're not answering my question, sir.
W g
1}




Dr. Ward - cross ' o 936

| wonder if the Clerk would read it please?

THE REPORTER: ‘When one has the occasion to have
bruises and contusions of the scalp, is it possible for
there to be, for the bruise to be under the skin so as
to make the top surface of the skin unbulged, shall we
say?h |

Q Mr. Hollowell: ==~ so that, it would not register,

sir; it is quite possible? Right, sir?

A i'm trying to give fair and honest testimony here.
0 | understand?
A There's one point that I'm trying to make: 1 am

the man who examined him initially, So far as | know, |
have told you exactly what | found: the laceration on the
front of his head, the laceration on the back of his head,
the contusion in the left temple area, and the hematoma there.
Now, so far as any other injury to the top of his
head, | examined him and | found none. Now, ldon't know who
says they did, but that was his condition at the time |
examined him at the jail that night.
Q You don't know what came about any time after that?
A 1'11 say that his external appearance, so far as
| can discern, was the same the following morning as it
was the night before,

Q You. didn't examine ~did you examine his head as

of the time that he was brought to the hospital?
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A | did not go over his head completely, as | did the

MR. HOLLOWELL: No further questions.

THE COURT: Anything further?
MR. BLOCH: No sir.
THE COURT: You may go down. May the Doctor

be excused now?

MR. BLOCH: [f he doesn't mind, we'd like for
him to remain.

The Witness: FP11 wait,

MR. BLOCH: | would rather for him to wait
because | don't know what might come up.

THE COURT: Allright. A1l right, who do you
have next? Have them on the stand, whoever it is,
whoever you have next, have them on the stand ready to

testify after a 10-minute recess,

RECESS: 3:40 PM to 3:50 PM - FEB. 7, 1963

EUGENE MAGWOOD

witness called in behalf of Defendants,
being first duly sworn, testified on

DIRECT EXAMINATION

Q Wias he sworn? Were yousworn the first day?

A Yes sir.
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Your name is Eugene Magwood?

That's right.

Where do you live?

Dawson.

Talk loud now?

Dawson, Georgia,

Where in Dawson do you live?

500 Cedar Street.

How long have you lived there?

Well, this makes 8 years.

You're not married now?

No sir.

You were in the chain~gang?

7 years.

About 7 years?

That's right.

For killing somebody?

I did,

Where did you begin ~ when did yéu begin serving
chain-gang?

The 18th day of April in 1955,

Your trouble arose down in Fitzgerald?

That's right.

Ben Hillrégunty?

Ben Hill County.

TSR

T Tt e . s
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Vihere did you serve all of your time?

| served in jail, in Terrell County; 3 months

at the camp and the rest of it at the jail.

job.

Q

g & = ~ flan]

o

o a0
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" What do you do?

How old are you?

L,

How tall are you?

5 feet 6 inches ~ 11 inches.
How much cd you weigh?

About 170, | imagine.

What do you do now?

Work at Dawson 0il Company.
Who is your boss-man?

Mr, Johnny Waters.

Well,do anything that come to hand, just no special

Sort of a handy man?

That's right.

How long have you been working there?
Ever since the middle of May.

Since the middle of May?

That's right.

" You got out on the 18th day ofApril?

That's right.

And were you out of a job from the 18th of April
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to the middle of May?

A

¢

| was not. | went to work the next weelk,

Now, during the time you were in jail there, in

the Terrell County jail, you were a trusty, wetren't you?

A

-0

>
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That's right.

Were you a trusty the whole time?

The whole time.

What was your job?

Well, | see'd after the jail, chickens, dogs.
Did they call you the janitor?

That's right.

Did you feed the prisoners?

| did.

" Did you havé charge of the cleaning up of the jail?

| did.

Who did you work under?

Whol work under?

Yes, who did you work under?
The Sheriff.

The Sheriff?

Yes sir.

Sheriff Matthews there?
That's right,

You worked under his supervision and you took

instructions from the City policemen too?
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A That's right,

Q Do you know Mr. Cherry here?

A | really does.

Q How long have you known Mr. Cherry?
A Ever since | come there.

Q Ho you know Mr. McPonald there?

A | does.

Q You knew that during a part -- Mr. Cherry is Chief

of Police now?
A That's right.
Q During part of the time he was not Chief ?
A No sir.
Q But he was on the police force?
T A That's righty” B -
Q And during a part of the time that you were there,
Mr. McDonald was on the police force?

A That's right.

Q Did you carry the keys?

A | did.

Q When did you first start carryiing the keys?

A The second day | was there,

Q Going back a little,Gene: Do you remember about

four months ago being asked questions'and giving answers

about this matter?

A | does.
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was,
Q
You first
a trusty?
A

Q

Q
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Right in there in that room?

Yes sfr.

Before this gentleman there (reporter)?
Yes sir.

Do you remember the date, when it was?
| doesn't; | don't remember,

Well, you never gave testimony here but once,

No sir, that's all,

How did you happen to come here that day?
| was subpoenaed here,

By whomt

Hattie B. Brazier.

Hattie B. Brazier, Albany.

did

And do you recall that was the 10th of October?

| believe it was,somelwhere like that; | believe

942

it

Allright, now going back to where we stopped off:

started carrying the keys when you went there as

That's right.

Where did you sleep?

- A _Atfnight? — - —_— .

At night, yes? Where? RN
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A In the jail,

O

Which cell did you sleep in?

| slept in the second cell from the back left.

Q Up toward the front?

A From.the back, the ieft wing.

Q Toward the back?

A That's right.

Q On the east wing?

A That's right.

Q That is, as you came into the court-yard from the

courthouse toward the back of thed courthouse into the jail
department, you slept on the left-hand side?

A That's right, the left-hand side,

Q  The second cell from the office?

A That's right.

Q Could you see up and down the line of cells?

A Any time of the night. The light stayed on all the
time,

Q Do you remember a Sunday when James Brazier's

father, Odell Brazier, was brought in?
A Well, | remember the Sunday but | didn't see him
when they brought him in,
You didn't see 0dell?
______ - No sir, I didn't seerhim.m L R

Did yousee James when he was brought in?
5
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A | didn't but | see'd him directly after.

Q Youdid not see him when he was brought in?

A No sir, | didn't see him when he was brought in,
Q You had charge of seeing that the prisoners there

are fed, do you not?
A That's right, that's right,
Q You didn't feed them -
A Not that night | didn't; not 'til that morning.

Q You didn't feed anybody an evening meal on Sunday,

A They gets two meals a day.

Q Only two meals on Sunday?

/'-rs-
>

That'!s right.
o Q0 You had the key to the jail, to the whole-jail? -
A To the whole jail.

Q What else do you do or did you do when you were
a trusty? Did you help the Sheriff in other ways besides
being the janitor of the jail?

_A Whatsonever he wanted me to do.

0 Now, on that night that James Brazier was in
there, when was the first time that yu knew he was there?

A When | went in aboug 7:30.

Q About 7:30 that night?

A About 7:30.

e Q How did you know he was there?
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A Well, | didn't know he was there 'til | went in;
and as | go in, | just look in the cell there and see'd him
and | knowed him,

Q Where was he then?

A Laying there onthe bed.

Q In what cetl?

A The first cell.

Q And did you all have any conversation?
A Well, | asked him how was he doing and he said

allright,
;fQ   Don't'go into what you said; just djd you have any
cbnyefﬁation?'

;A'.'_Oh yes, yes, yes,

0 ~And that was around?”

A It was about 7:30,

Q And when was the next time you saw him?

WA_“”.TEat morning.

Q The next morning?

A The next morning.

Q' After you éaw James thére in the cell when you came
‘In, where did you go then? |
- Well, | went on out and ;ert the yards that morning.

No, no,'{ihean_the night when you saw him in thg_f_
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Q Yes?

A Oh, | went on back there to the room and came-back
and went back on the other side there where his déddy was.

Q What time did you go to sleep that night?

A Well, | go to sleep around about 10 o’clock,

Q Now, when you went to your cell to go to sleep, did

you see James then?

A | .see'd him, - -
Q Was he in his cell then? |
A He was still in his cell,
Q Did you sleepsoundly all night? ,
A No, | never slept sound.
0 What's that?
A 1 never didgg?éep sound there. -
Q Well, were you up and down all night?
A Well, | wasn't up and down but, if | heard a noise,
fvould go to the door and see what it was.
Q Did you hear any noises?
A | amn't heard anything.
Q Now, you first saw James at 7:00, around 7 o'clock?
A That's right.
'Q And you hext saw him around 10 o'clock?
A That's right. |
Q _‘_Did‘yoq%seekhim any more between then and the next

morning? .




> L2 > O

<

Q
A

"t

Q
“morning?
A

0

=

b= e - Y

b= v ]

Magwood =~ direct - o47

| did not.

Did you hear anybody go into his cell?

| ain't heard anything. |

How far from his cell was your cell?

About 1ike from here to the door yonder.

From here to the door?

That's right.r

How did you come to see him the next morning?

Well, | came in to ask who all wanted breakfast

and who wanted to eat.

He didn't eat anything?
He didn't eat anything.

Did you know he was to be taken to court that

That's right, | did,

To the Monday Morning Mayor's Court?

That's right.

Was it your job to get the prisoners out?

| did.

Tha t were going to court?

| did.

Was there anybody besides him going to court?
They was.,

Huh?

They wvas.
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Q Who?
A Well, it was him and his daddy. | jut forget now

but it was 2 or 3 more of them.

Q But you know he was?

A | know he was.

0 Did you see him going to the jail, I mean going to
coﬂrt?

A | was there when he got up and walked out and |

looked at him wheﬁ he got in the car,
Q | Now, where do they have the court?
A Up there to the fire department.
Q Where? How far away fromthe j;il is that?

A Oh, it's about 2 blocks, | imagine.

Q How far?

A About 2 blocks, | imagine.

0 About 2 blocks?

A Yes sir.

Q Well,when it came time to go to the Mayor's Court,

~did you go in there and say "Come on" or what happened?

A | did.
0 What did you say?
A | told him "“We was ready for court and get up

and let's go."

0 what did_ he-sa |V A e _

A He saidi“AI]-Fightyi got up and slipped on his shoeSL£; _
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and come on out,
Q At the time you went in and told him it was time to
go to court, did hé have on any clothes?
| A He did,
Q  What did he have on?
A He had on - | don't know the color = but he had
on pants and shirt.
¢  Pants and -

A -~ and shirt,

O And shirt?

A That's right.

Q Did he have on sox? )

A He did.

0—— Did He haveon a tier = R S
A | don't think he did; | don't think he did.

0 Was it an undesshirt or top shirt?

A Top shirt, top shirt and undershirt.

g Top shirt and undershirt?

A That's right,

¢ Did you see any blood on them?

A | ain't seen a speck nowhere.

Q When youwent in to get him, was he lying down or

sitting up or standing up?

A He was sitting up on the bed; sitting up on the

side of his_bunk.
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Q Sitting up on the bed?

b .

That's right.
Q [s it a double bunk?
A singaé bunk.
Q Single. bunk?
A That's right.
Q Was he sitting on the side of it?
A Sitting on the side of it.
Q Well, when you said-“Come on, let's" -- Qhat did

you sayto him?
A | told him, 1 said “Come on, Bubber, énd let's go;

they're out here waiting to go to court." And he stretched

down and slipped on his shoes and got up and come on out.

Q  And which way did you all waltk out?
A Come out the front, the back of the jail thére.
Q And into that court?

A Come down the wing there right on out into the

yard to the car. The car was parked right in front of the

gate there,

Q You know that pen over there where they keep the
quail?

A That's right, come right by it.

Q You came right by it?

A Right by it._ S

Q They're tame quail?
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A They was.

Q The cars, the official cars, Sheriff's, policemen's
and so forth, they're parked back of the jail?

A That's right.

Q But in front of that enclosure?

A That's right,

q | mean back of the courthouse?

A That's right, back of the courthouse,

Q And in front of ghat enclosure where the quail are
and the court-yard to the jail?

A That's right.

Q And then, did you come out the front door there

from that porch?

A | come to the porch,

Q Were you holding him up?

A Not a soul; didn't nobody have hold to him. He
was walking by himself.

Q Were you walking by his side?

A . | didn't. Mr. Shi Chapmaﬁ was,

Q  What's that?

A Mr. Shi Chapman, policeman, was.
] Well, Mr, Chapman is dead, isn’t he?
A Yes sir. |

Mr. Chapman was walking by his side?

PO

He was ahead of hin

He was walking along behind him.
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Did he have hold of him in any way?
He did not.

Was he handcuffed?

He was not,

Well, where were you walking?

| was standing there to the door where they come out

the door at,

oo O

behind

A

got in

o

You didn't go with them?

No sir, | didn't go with them.
Did you see Odell on that occasion?
| did.

Where was he?

He was behind them.

Behind Mr, Chapman and James?

T

1

hat's right. They all just be in a line one
another.

Sort of in a single file?

That's right.

And did they walk on to the court, to the Mayor's

No sir, they walked -
Or did they go in a car?

They walked out to the yardlto the car and they all

-the-car. . _ B

Whose car did they get in?
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A Policemen's.

Q Mr, Chapman's?

A Yes sir.

Q You don't know where they went from theré or where

e was let out?

A He went from there to the court,
Q Huh?
A He went from there to the-cburt.
Q Yes, but you didn't see Him any more?
A Ididn't ‘see him no more.
0 {s that the last time you ever saw hfm?
A That's the last time | ever seen him.
o | Q Did you talk any to him that morning, except to

o ~ say “"Come on, let's go" or to tell him it was time to go to

court?

A No sir, | did not.

Q You didn't hear him say anything else?
| didn't hear him say nothing else.

Q Was he walking under his own power?

A His own power.

- Q No blood or anything on him?
A lain't seen none nowhere.
Q | think the witness is with-you -~ Just a second.

- You never have seen James any-moee? .-

A No sir, | didn't see him no more.
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Q He didn't come back to the jail after you saw him
t here? |

A No sir,

Q Did you clean his cell out?

A 1 did.

Q Was there anhy evidence - Did you see any blood?

A | ain't seen none nowhere,

Q  Or soiled clothes?

A | ain't seen none.

Q Or soiled bed clothing?

A He had on his clothes.

Q Or blankets?

A | ain't seen soiled nothing.

S - CROSS EXAMINATION R -

BY MR, KING:

Q Now, | believe yousaid on direct examination that
you were made a trusty shortly after you came to the Terrell
County jall, is that coreect?

A | was.

Q Where were you convicted?

A Ben Hill County,

Q Where is that?

A Fitzgerald.

0 Down_at Fitzgerald. After you were convicted

what camp were you assigned to?
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A Terrell County.

Q You were immediately a%ter conviction assigned to
Terrell County?

A | was assigned to Terrell County.

Q Now, you say that = Isn't it true that you spent
several months in the camp before coming to TerrellCounty jail?

A Three months.

Q You spent thfee months, sir?

A A Three months, that's right.

Q Are you sure it was three months?
A It was right about 3 months. | wasn't there long.
- Q You were not there long. Just a moment ago, you

told Mr. Bloch that you spent 3 months?
A That's right. o
Q Well, do you know whether that's right or not?
A . Well, | wouldn't be positive it was 3 months but
I said 3 months.
Q Now, which is correct?
A Well, | know | wasn't there long before he sont me
to the jail.
Q Well, you said just a moment ago that you spent 3
months there?

A Well, | made 7 years and | stayed there, | figure

it was about 3 months, and | came there the 18th day of April.

Q Well, 1 read you testimony tha&t was taken on
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deposition. You remember the deposition that Mr. Bloch has
referred to, that you gave here in Americus, Georgia?

A | remember some of it,
Q What |'m saying is that you remember the occasion
here, do you?

A 'Oh sure.,

Q And do you remember when you were asked "Where' -
let's start here: "And you stayed there in jail?" And your
ansWer was, "1 made my whole time there at the jail except

2 months'" = Now, | want --

A | said about 3 months,

Q fn other words, you're saying that this wrong, is
that right?

A Well, I don't know how long | was_out there to the

camp,to specialize, but it was around 3 months,

Q Well, do you deny that this is what you said?

A No, | don't deny what | said.

Q Now, which one is true, what you said then or what
you said to Mr. Bloch a moment ago?

‘A Well, whichever one you figure is true, | said
around 3 months. 1t could have been 2,

Q Now, | believe that you indicated that you did the
general chores around the jail, is that right?’

A { did.

chores were youever or did you ever

0 Aﬁd.émong those
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have the occasion to go hunting with the Sheriff or his deputy?

A Well, | was under his authorize. Anything he asked
me to do, | did it!

Q You didn't answer my question?

A Well, 1'm just telling you. | was under his
authorize and whatsoever -

Q Did you ever go hunting with the Sheriff or his

deputy or policemen?

A No, | don't remember it.

Q You never did?

A (No answer) « . .

Q So, you say that you never went hunting with the

Sheriff or any of his deputies or any of the policemen?
A | haven't been with any policemen,
Q Now, you remember again this deposition that was
given here back in October, Is that right, and | read to you

an excerpt from it -

MR. BLOCH: What page?
MR. KING: This would be 127,
0 The question is, "Sometimes during the winter

time?" The answer: "| was mostly there at the jail all the

time. Ouestion: But sometimes you did go out hunting with
them when they went to pick up birds?" And the answer was:

WNo,—l-never-did go with him. Question: Who did you go.

with? | went with the Deputy a time or two. ~ Mith Mr,
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“Mansfield, That's right.'. . . Do you deny that you made
that statemenf?
| A | don't know what | said then. |'m testifying
now to the truth and that's all | can do.
Q In other words, then you're saying what you testi-
‘fied to before was not the truth?
A | don't know what | said then. i'‘m testifying now.
Q | believe a moment ago on direct examination you
made a statement that you had an occasion onfpril 20, f958,
at or about 7 o'clock, you checked the jail cell of James
Brazier, is that correct?
A That's right.
Now, was that before or after 7:007
" Beforé or after? |t was 7:30, ““”’ T
Was it before 7:007?
If it was 7:30, it would have to be after 7:00,
Then, you say it was 7:307?

That's right.

And, of course,you said that that was the Tirst time
on which you checked it, is that right?

A That's right,

Q Then, what was the next time you said you checked
it

A | didn't check him. | was just there in the jail,

up and down the hall from one side, to the other.
|
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Q As a matter of fact, you testified a moment ago

that you also checked his cell at 10 o'clock?

A | went by and see'd him, | see'd him laying in
there, | caldn't miss from seeing him, went right by him,
Q Will you answer the question?
A I will.
0 You did check him against at about 10 o'clock?
A | see'd him.
Q Well, what do you mean when you say you saw him?
A When you go in there, you can't miss from seeing

him because when you go in, his cell is right to the right.
| didn't specialize check him,

Q Calling your attention again to the deposition
L that you gave, lcall your attention to the following excerpt:

The question was asked, "“Now, on this night that Brazier

i was arrested, you didn't spend the whole night in your cell?
% Answer: The whole night in my cell. Question? Yes. From

§ the time lwent in, | did. What time did you go in? Velil,

g | don't know exactly what time but | was in before 10 o'clock,
% You were in before 10 o'clock? Fhat's right. Now, what

% were you doing, say between 7:00 and 10 ofclock? Answers:

% | was sitting out there in the yard or down there in the

§ basement, HBown in the basemen where? In the courthouse.

gmm_ , Down in the courthouse_basement? That's right, | was down
2 N

%r there looking at TV.  | was right there in the courthouse
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‘looking at TV untill0 o'clock. . . Do you recognize this
as your testimony?
Eﬁ | A No, | don't.
Q Are you saying that you didn't make these statements?
A No, | don't; | don't rememberit 'cause there's not
noTV .down there to look at.
Q Are yousaying that this is not an accurate report
of your testimony?
A As | knows of.

Q Now, which one of these is correct, this statement

which you made back in October -

A The statement | made a while ago,
?5 Q The statement you made a while ago?
A That's right, o -
0 Then, what you're saying is that you didn't tell

the truth back in October, is that right?

A I told you what ! knowedéabout it.
o MR. KING: Well, if Your Honor pleases, |
would respectfully request that the witness answer the
last question.

THE COURT: Well, | don't know whether to tell
him to answer it or not under the circumstances because

| didn't see, as youread it theré, [ didn't detect any

% L __ difference in what you were reading_from what he testi-

. fied a few momehts ago. Maybe ['m confused. But |
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The Court:
understood him to testify once as you read it there that

he went to the cell about 10 o'clock.

MR, KING: If Your Honor pleases -

THE COURT: And | understood him tosay the same
thing earlier. | 'm not sure. What is the difference?

MR.KING: | If Your Honor pleases, | respect-

fully call the Court's attention to the fact that-this
witness stated that he went in about 7:30,

THE COURT: oh, is that the difference, the
difference between 7:00 and 7:30, that you're calling
to his attention; is that the difference?
;{ MR, KING: ['m simply trying to ascertain, Your
;Qi Honor;_ﬁhich one is correct. | think it is pretty patent
that there is a variance between such testimony as he
gave in October and that which he's giving today.
;_ THE COURT: | see, and you want him to say
: whether when he said 7 o'clock in October, whether he
was telling the truth then, or whether he's telling the
truth now, when he says 7:30, is that it?
- MR, KING: No, Your Honor, that is not it.
THE COURT: Then, | don't know how to direct
% the witness to answer the questioﬁ, unless we have an

P - undersganding about what—it is you want him to answer,

Now, state your question again to him. o
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MR, KING;: Would you read the guestion again,
Mr.Joiner, please, if you can find it?

THE REPORTER: '"Then, what you're saying is that
you didn't tell the truth backin October, is that rfght?
Answer: | told you what | knowed about it."

THE COURT: A1l right, now the question, Witness,
is whether you told the truth in October ow whether
you're telling the truth now., That's the substance, as
| understand the guestion. That's the question? That's
the question?

The Witness: Sir?

THE COURT: The question is that counsel pro-
pounded to you, whether you were telling the truth at
the time you testified in October or whether you are
telling the truth now?

A The Witness: I'm telling the truth as far as

| knows of now, because back in Ocfober | don't remember

telling him 7:30. | don't remember telling him 7:30.

Q Mr, King: Then, are you denying what was

taken on your deposition back there?

A | said | don't remember telling you no 7:30.

Q well, are youdenying that this is true?

A | told you, | don't remembef telling you no 7:30,
that | was in there at no 7:30. | mean at the courthouse

at no 7:30, !don't remember telling you that.




Magwood - cross | CEERR R e

Q Which one of the statements do you recognize as
true?

A What | told you a while ago.

Q The one that you're making today?

A The one |'m making today is the truth,

Q I call your attention to another excerpt from

your testimony given on depositon -

MR. BLOCH: What page?
Q Mr.Kings And this is 132, The question is
asked, "And then you would come on over? Answer: | would

come on and go to bed, Didyu check the prisoners before
you went to bed? Answer: No, | did not check them."

Now, is that a true statement or the one that you

. gave a moment ago?

A I aon't check the prisoners when | go in and go to
bed, | shuts all the doors. But at that Brazier, | couldn't
help but see him because he was there at the door.

Q Well, when Mr. Bloch asked you a monent ago, did
you check the witnesses (prisoners), did you mean the same

thing by check then that you mean now when you say check?

A | wouldn't call that a check. 1| just looked in
there and see'd him. | don't specialize checking.
Q But it is your testimony that you saw =-
———  THE COURT: Counsel, suppose you question him

from back there and he can hear you all right.
it
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MR, KING: This, | submit Your Honor, is only
for purposes of availing him the opportunity to see

it, if he wants to.

THE COURT: Allright, if he expresses a desire

to see it, he can then see it.

Q Mr. King: Then, it is your testimony that

you did not check or you did check Brazier?
A [ did not check him, just to check to see was he
in there or was he not, | did not do that because | know

when the door is locked, he's going to be there,

Q But you said in passing youdid see him?
A | did see him passing the door,
Q | call your attention tothe deposition again, which

was given back in October, and refer specifically to page
133. The question was asked, "'Did you know that Brazier was

there?® The answer is, “| didn't know he was there ‘til

" the next morning. Until the next morning?"

A That's what | told you in QOctober?

Qg "When they carried him to the City Hall, | mean
tothe Council."” Now, which one of those statements is
correct?

A | don't remember telling you it was no next morning

when | see'd him.

0 Are-you-then saying that that particular | read

is falise?
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A It must be. | aih‘t remember telling you that.
Q Would you categorically answer the que;tion yes
or no?
A No.,
Q Are you saying that this statement is false?
A Yes, it's false, I doh't remember telling you that,
Q | believe that on the morning of April 21, you

said that you went into Brazier's cell, is that right?

A | went in there and got -

Q -- and got him ready to go to council, is that
right?

A That's when | went in.

0 And he came on out withyou, is that right?

‘A~ He came on out.

Q | call your attention to the deposition taken
back in October again, and for benefit of counsel, | refer
to page 134. The following question was asked with reference
to this very matter: "Question: Who brought him out?' And
the answer by you is, "Mr. Shi Chapman.” Going back a bit,
| @11 your attention again to the deposition on page 134
;qm, the question was asked: "Well, you saw him,didn't you? Sure
| saw him, |+ was there to the courthouse and he come out
the wing into the yard. Question: You were at the court-

house and you saw him when he came_out? Answer: Why, sure.

Who brought him out? Answer: Mr. Shi chapmaniuQuestion: Who

't see nobody but bim
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Now, is this statement true or the one that you've

given today?

A | just before told you, | opened the door and

him and Mr, Shi Chepman ceme there to the door. | unlocked

the door for him, and they walked on out of the jail.

Q How could you dothat when you were over in the

court yard? You say here you were at the courthouse?

A | wasn't in no court yard. | was there at the

jail. | wasn't in no court yard.

Q Then, what statement is true, this one or the one

gave back there?

A | can't be in the court yard and open the door

the man at the jail, can't do that,

- MR KING: | _.|f it please the Court, | would
like to have the witness give a categorical yes or no
to the question put and | respectfully request the |
Court to so direct the witness,

THE COURT: Al right. Will the reporter read
the last question there? )

The REPORTER: ‘'How could you do that when you
were over in the court yard? You say you were at the

courthouse, Answer: | wasn't in no court yard. | was

there at the jail, | wasn't in no court yard."
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or the one that's represenfed on the deposition, which was
taken back in chober?
A Well, i'm sworn here today to tell the truth,
ain't 1? And thatis all | can do is tell the truth,.
THE COURT: Which statement is true? Counsel

is asking you which statement?

The Witness: The one 1 just made, that | was
to the courthouse, | mean to the jail. | was to the
jail, | was to the jail.

Q Mr.King: Getting back to that statement

that you just made that you said you were sworn today to
tell the truth?

A That's right.

Q Well, don't you- remember being sworn back.in October
to tell the truth too?

A | did, | don't remember,

Q But you're saying now that this statement that

you've given under ocath is the truth?

A | don't remember all of that back there. | don't
remember.

Q Today?

A Yes.

Q ind the one that you took under cath before is not
true?

A 1 dontt remember back there.
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jail -

got up

A

pants and shirt on, is that right?

sitting on the side of the bed.

Q Didn't you say you saw him put his shoes on?

A i{said he put on his shoes. He already had his
clothes on. | didn't say he put them on. | said he put
on his shoes.

Q He already had his dothes on?

A His clothes was already on.

Q Now, what did he have on?
A He had on pants and shirt. T -

Q What kind of shirt?

A | don't know what color the shirt was back 5 years
ago; | can't remember what color it was.

Q Well, was it a dress shirt?

A Seems like to me it was a dress shirt.

Q | Well, you're certain that it was no undershirt?

A He didn't have on no undershirt. He had on a shirt,

Q He didn'thave on any. | call your attention to

the deposition - for the benefit of counsel, page 135 - the

__question was asked in this particular regard: ''Who else

~went along? Answer: Well, | didn't see that because | went
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Now, you say that when Brazier came out of the
as a matter of fact, before that you said that he

on the side of the bed and put his shoes and his

| didn't speak that a while ago. | said he was
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on back into the courthouse. I never did pay them no
' tent ion whenever. they be carrying prisoners to coun;i].
Question: Did he have on @ shirt? Answer: No, he didn't
have on no shirt, | don't think'. . . Now, which one of
these statements?

A Nary one of them, | don't remember telling you

that, because the man had on a shirt,

Q You are saying that neither one of them?
THE COURT: Let him explain his answer .
MR, KING: | can't hear him so well, Your
Honor.
THE COURT: He said neither one of them is

correct. Now, you were going ahead and saying something.

‘Go ahead,

A The Witness: | said he had on a shirt and pants

but | don't remember telling you he did not have on no shirt
back in October,
Q Mr. King: Then, are you saying that this
statement is false, the one | read to you?
A ] don't remember telling you that.
MR. KING: if Your Honor pleases, | would
like to get a reponse from him, a repponse to the question

posed.

THE COURT: If_you did tell him that in October -

you say you don't remember it - but if you did, was that |

tement e statement?
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A The Witness:  It's false. | don't remember telling
him.
MR, KiNG: | didn'ttget the response.
THE COURT: He said it would be false. "I don't

remember telling him that." Speak up so everybody can

hear you.
Q Mr. Kings Now, you described a scene in your

testimony on direct éxamination that you saw_Brazier, you saw
Mr. Chapman and you saw Odell Brazier in single file, is
that correct?

A They was together.

0 They were together, and you said one right behind

the other, is that right?

A | Yéé, they was.r

Q I call your attention again to the deposition,
pecifically to page 140, in which the following questions
and answers were made: 'Where was his father?" And your
answer jis, "1 ain't seen him." HNow, which one of these is
correct, the testimony that you gave today under oath or
the testimony you gave in October under oath?

A The testimony | give you today is the truth.

Q Which one of these are true, the testimony given
today or that givenin October? |

- A——The one 1'm telling you today is-the truth.

e

Then, based on all of the testimony that | have
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submitted to you from the deposition is a lie, is that right?

A If you say it is, | guess it is.
Q I'm asking you? s it? |
MR, BLOCH: | submit,Your Honor, that he could

be mistaken on a minor detail like that, without it
being characterized as a lie.

THE COURT: ¢ Yes, | think so too. He has already
sfated, Counsel, in various instances where you've asked
him, that if the statement as made was not trué, he has
given you a categorical answer, "if that's what | said,
it's false." He has admitted that, He hés stated
that.

Now, what you seek to do, is you seek to have him
use the word "lie', which I'dn't think is necessary. He
stated that if he said those things, they were false;
and what you seek to do is to simply use the word tlie',

which | think is unnecessary, and pressing the witness

too far.
Q Mr. King: Regarding the time that you gave

deposition back in October, was Mr. Bloch there?
A Sure he was; sho he was there.

Q vilas Mr, Chapman there?

A In October?
_.Q Yes? .
A | ain't seen Mr. Chapman, there.
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Q Was Mr., Cherry there?
A He was.

' Q viss Officer McDonald there?

A In October? Yes, he was there,

1] Was Sheriff Matthews there?

A He was; he was here.

Q Nobody forced you to make those statements, did
they?

A Nobody ain't forced me to make none.

0 No further questions.

THE COURT: Anything further? You may go down.

May this witness be excused? . . . . Allright, you're

excused., You may go.

MRS. MARY C, RADFORD

witness called in behalf of Defendants,
being first duly sworn, testified on

DIRECT EXAMINATION

BY MR. BLOCH:

Q Were you sworn this morning?

A Not this morning., 1 was Monday morning.
Q You've been sworn?

A Yes sir.

R TN H P

Your name is Mrs, Mary €. Radford?

Ty 80 1D TH
K]

A Yes sir.
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0 Where do you live, Mrs, Radford?

A Dawson, Georgia.

Q Did you have occasion to know by sight a colored
man named James Brazier during his lifetime?

A 1 did.

Q Do you recall an instance of seeing himgoing to

the Mayor's Court one Monday Morning?

A 1 did, sir.
Q How do you happen to recall 1t7
A Well, it was customary on Monday Mornings and our

place of business was just acrcss the street from the Mayor's
Court, from the Dawson Fire Department where they hold the
Mayor's Court on Monday Morning.

Q  Now, you say "our place of business'?

A At the time we were operating a service station.
We operated it 17 years to the day, sir.

Q At that time you and your husband -

A Yes sir,

Q - operated the Standard 0i] station?

A Yes sir.
Q On what street in Dawson?
A On the corner of Main and 7th Avenue,

Main and 7th Avenue?

Q
A Yes.
45
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A Where they hold the Mayor's Court?

0 No ma'lp, where the big courthouse is, the County
courthouse?
A Onthe corner of Main and Lee,

Q The County courthouse s Main and 8th?

A Lee.

Q Lee and Main?

A Yes sir,

Q That's about a block east of Main, Isn't it?’
A Yes sir.

Q And your place of business then was ahout how

many blocks from the courthouse?

A ] = 2 - 3 (counting) ~- | believe 3 blocks, and
the Mayort's Court was in the Lth block., "1 believe that would "
be just about right. §

Q And how far from the Mayor's Court was your place
of business, was your and your husband's place of business?

A Just across the street,

Q Do you usually watch them bring the prisoners or
see the prisoners come to the Mayor'sCourt on Monday Morning
or did you just happen to see them that morning?

A well, | never made a practice because, In mith my
business but if | was at leisure at the time and in and out
of the place, t here wasn't anything to do but see it,

Q Well, on that particular Monday morning, dignyQpa¢q'
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see James Brazler?
A 1 did, sir,
Q About what time?

lwould say around 9 o'clock in the morning.

=

Q  What did you see him do?

A Didn't see h;m do anything but get out of the police
car,

Q Well, you saw him get out of the police cér?

A Yes sir.

Q And after he got up out of the police car, did he
get out under his own power?

A Yes sir.

Q Which way did he walk?

A "Well, from where the police car wa's parked to the
entrance of the building, It would be east - no, | beg your
pardon - west., He would be goihg west up the street.

Q Walking on 7th Avenue?

A Yes.

Q How far did he walk?

A Well, | wouldn't know in distance but they parked
back before they get, youknow, to the intersection, which
would be customary to park a vehicle,

Q How far did he walk before or rather how far did he
walk while_you were_watching him? R e

A From the distance of the po!icgaﬂp on 7th Avenue

and. around.on Main.Street.
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Q Well, about how far would you think that was?
Could you estimate it? Half a block or block?

A No sir, it wouldn't be that distance. 1t would be
a short distance.

Q About how many yards?

A Wellnow, | just don't know on yardage and footage
how far that would be, but [ wouid_say there would have been
spaﬁe for at least another car from the stop sign there back,
would have been about two spaces of a car, and then turn
right on Main Street In front of the Dawson Fire Department.

Q When you last saw hlm, he walked out of your sight

on Main Street?

A Yes.
@  And you couldn't see him after he got on Main St.7
A Well, | could see him after he got on Main Street,

0f course, when he entered the boilding, | colild not see from

where | was at.

Q Who was with him at the time you saw him?
A There was one other colored man with him,
0 Wias there any police officer?

A Mr. Shirah Chapman,
Q He's dead, isn't he?
A

Yes sir,

© . Q . Was there a policeman or_any_one_supporting him?
A

No sir,.
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Q Was the other Negro man supporting him?

A No sir, | |

Q o you recall how he was dressed?

A He was dressed in a pair of dark trousers and his
shirt was of .a light color. | would say something about like
an off-gray. it wasn't a bleached white shirt. it was kind

of an off shade,
Q Did he have on a necktie?

Now that, | couldn't see,

Q Did he have on shoes?

A | beljeve .that he did, sir. Now, |'m not sure on
that but | believe. | mean | just couldn't answer about his
feet.

- 5 From Eﬁeifiﬁé h;mgggmoai.of the ﬁglice car; from

the time James Brazier got out of the police car until he
was out of your sight, was he all of that period of time

walking under his own power?

A Yes sir, unassisted.
Q Ma'm?
A Unassisted, no one had hold to him at all, He was

walking along just like you and | would walk.
MR, BLOCH: . The witness is with you,

MR, HOLLOWELL: Mrs, Radford, we have no questions

for you, - — e — - L

THE COURT: ... May this lady be excused?
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MR, HOLLOWELL: We have no objections.

THE COURT: Allright, you're excused.

§5; - MR, BLOCH: call Dr. Ward back.

- - - - = - - - -~ - -

DR, CHARLES M, WARD (See p. 902
920)

witness called in behalf of Defendants,
recalled by Defendants, testified further

REDIRECT EXAMINATION

BY MR. BLOCH:

Q Doctor, you have testified this afternoon that the

only visible evidence of Injury to James Brazier -

MR. HOLLOWELL: May it please the Court, | think

he can ask the witness what he testified to, but this

is still his witness and we don't want him tolead him.

2 — . -

i THE COURT: Yes, don't lead him, Mr. Bloch.

: 0 Mr. Bloch: What have you testified as to the
visible evidénce of injury to James Brazier?

A | testified that the only visible evidence of
injury was a laceration on the frontal area of his scalp,
: a laceration on the back of his scalp and abrasion and con-
tusion or hematoma on the left side of his scalp.

Q HaQing so testified can you account for the question
asked on cross-examination or rather for the averment made

on cross-examination that there were other evidences of
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Wr. Bloch, ) made the general admonition, do not lead

cranial surgery, is it your opi nion as an expert that that
extra~cranial surgery would in itself develop apparent
evidences of injury, which were as a matter of fact the cause

of the extra=-cranial =--
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MR, HOLLOWELL: May it please the Court -

THE COURT: Just a minute, Mr., Hollowell, let
him finish the question,

MR, HOLLOWELL: Well, may it please the Court, |
don't want him to prejudice our case, when he says
' can he account for that which was alluded to'; and
[ submit that this gets Into the realm of a conclusion
before ét is ever asked. He could not account for that
which was done by counsel.

THE COURT: 0f course, | can't rule on a ques-
tion until | hear the question. | don't know what he's
going to ask, |f he asks it, then J'}1 know what he's
getting at; and, of course, with the general admonition,
the witness; he's your withess and don't reach any con=

clusions in the questions which you ask,

MR. BLOCH: Very well, sir; 1'11 try not to.
THE COURT: Allright,
Q Mr. Bloch: | f James Brazier underwent extra-

}f_it please the Court, | object

MR, HOLLOWELL:

on the ground that therehas been no testimony that this




Dr. Ward =~ redirect 980

Mr. Hollowell:

witness Is an expert in extra-cranial operations of any
sort, As a matter of fact, | believe his testimony is
that he's a general practitioner and he has not been

qualified as an expert In neurology.

THE COURT: Read the question again, Mr, Bloch.
Q Mr. Bloch: Mr. Witness, if James Brazier

underwent extra-cranial surgery between the time of your
examination and the time of that surgery - and the time

of his death - would that surgery be apt to develop lesions
and so forth, which were not the result of any blow but were
the result of the surgery?

MR, HOLLOWELL: Now, | wald certainly have to
object to that: No. 1, It is leading. Hé might ask
him what would develop. And another reason is, there
are many kinds of craniectomles and there has been no
definitive statement in the dguestion and the statement
made does not classify the type of craniectomy that
is involved. Therefore, the question is too general
and too incomplete and would call for a conclusion which

this witness has not qualified to answer.

THE COURT: Well, 1 don't know that his quali-
fications are that limieed. He hasn't limited himself

that way.. | will ask the witness, are you prepared to

give an answer to that question, if allowed to do so?..
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A The Witness: 1'11 make an honest effort.

THE COURT: A1l right,

MR. HOLLOWELL: May it please the Court, | would
%Z submit that, in order for it to be proper for him to
make an answer or to make an effort at aﬁswering, it

calls for a conclusion, it calls for an opinion; and

| think it is elementary in the law of evidence that it
would be necessary for the foundation to be laid to
qualify this man as an expert in this field. And there
has not been any such, nor was there at any time, when
he was giving his qualifications, any reférence to any
training in neurosurgery. And he is being called upon
to give an opinion as an expert in a field where there
“has been no foundation laid. T -

And | submit that it would be extremely improper

and would be prejudicial and it would be a conclusion

on this witness!' part.
| THE CULURT: Now, just a minute, have you
completely stated your objection?

MR, HOLLOWELL: | have, sir,

THE COURT: You hawecompletely stated your
objection?

MR. HOLLOWELL: As to this polint, sir.

— : THE COURT:

"Allright, Mr. Bloch, 1'}l heaf"ffém}
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MR, BLOCH: | didn't understand what the witness

said in answer to the question.

THE COUR T: - He hasn't answered it.
MR, BLOCH: He answered something to you.
THE COURT: He said he would attempt to answer

the question,

Q Mr, Bloch: Well, will you answer it, please?
THE COURT: Just a minute, Mr, Bloch. I'm
hearing fromyou now on your response to Mr. Hollowell's

contention that the question Is improper.

MR. BLOCH: Your Honor, the question of how far
an expert médical man can go under his general qualifi-
cations is, | think, a matter for the Court to detérmine.
the Doctor gave, when he was initially on the stand, are
sufficient for him to answer this opinion, this cate-
gorica1 question, then | would like to develop his

experiences more fully,

THE COURT: Suppose you do that,
aQ Mr. Bloch: Doctor, what does the term 'extra-

cranial surgery' mean?

A wWell, any extracranial surgery would be cuttfng

into the scalp area itself,
Q Are you-a- surgeon? - S

A 1 am licensgd'as a physician and surgeon aﬁa:
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surgery, yes sir,

Q Have you done operations of what you characterize
as extra-craniél surgery?

A So far as - well, operations in the scalp area,
you would have to say that any suturing of the scalp is
surgical in nature and the removal of any lesion of any

sort inthe scalp would be extracranial surgery.

Q You have -
A Yes sir, | have performed such operations.
Q In performing extracranial surgery, "extracranial

what does that mean?
A Qutside of the skull.

Q Outside of the skull?

—A — Correct.

Q in performing that sort of surgery, what is the
first step?

A The first step at any time that you operate or
db surgery on the scalp is to remove any hair from the area
where you will be operating, That will be to shave the head
in that area, an area around the site of the surgery.

Q In the performance of that operation, after you
make‘that initial step, is there a step known as the raising
of a flap?

A Well, any time a person, if they're going into -

well, the neurosurgeons if they have to go into the skull,
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they have to raise the flap in order to facilitate going into
the skull,
Q What do you mean by "“raising the flap?
A Well, thermaking of the incision so they can lift
the area of the scalp up, so they can get to the skull.
Q »«!hét is the flap composed of?
A It's all the tissue from the skull to the skin.
Q Wheﬁ that flap is raised in the extracranial
surgery, state whether or not it pfoducds symptoms -
MR, HOLLOWELL: If it please the.Court -
MR, BLOCH: Let me finish the question.

MR, HOLLOWELL: Just a moment, sir -

g Mr. Bloch: State whether or not --
o THE COURT: o Just a @Tﬁufé} jast a minute. Let

him complete the question and then I'11 hear from you,
MR. HOLLOWELL: A1l right.

Q Mr. Bloch: State whether or not it produces
symptoms which might be mistaken for pre-existing signs of
injury?

THE COURT: Wait just a minute now, Mr. Witness.

All right, Mr, Hollowell,

MR. HOLLOWELL: We object to it because it.tﬁf‘:*

-f-lééaing. He could have asked what are the sympiéms

- i ’iﬁ;would.produce.4f0ﬁ~course, now it is outy |

it that it is leading. B
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_the witness on cross-examination, if you wish,
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THE COURT: Well, | do think it is leading
in nature, Mr, Bloch. In ofher words,youhight ask him -
well, | don't know how can keep it completely from
being leading to some degree, and when we are in the
area of experts testifying, of course, leading questions
are frequéntly permitted, as they are not with lay
witnesses. The question might be rephrased, Mr. Bloch,
to make it less objectionable., See if you can rephrase‘
the question to make it less objectitnable.

MR, HOLLOWELL: |f it please the Court, | think
maybe we need to clear the air, CounseT was asking,
as | understood it, and he was instructed by the Court

to further qualify the witness.and this is no question

relating to qualification.
THE COURT: That's correct. And as soon as |
have been made aware that counsel has concluded that
part of the examination, 1 intend to give ycu an
épportunity to examine him yourself on that feature.
Now, Mr. Bloch, have you, | gather fromthe nature of

this question that you have concluded qualifying the

witness to answer the question?

MR. BLOCH: Yes sir,

THE COURT: Now, Mr.Hollowell, you may take

as to

his qualifications to answer this question,
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MR, HOLLOWELL: Frankly, | don't remember there

being any additional qualifications given but 1'l1 ask

him some to maybe try to clear it, to clear the air a

little bit.

RECROSS EXAMINATION

BY MR, HOLLOWELL:

Q Where did you interne, Doctor?

A U. S.‘Naval Hospital, Portsmouth, Virginia.

Q = Doctor, when men who are seeking to become doctors,
you know student doctors =

A May | say one thing?

G Yes sir?

A When | interned at the U, S. Naval Hospital at

Q Well, | have not suggested that you weren't,
Where did you interne when you came out of school?

A When | finished medical school, | went to the U. S.
Naval Hospital, Portsmouth, Virginia.

Q For your interneship. Now, when a doctor is doing
an interneship, | mean all persons generally when they're
doing an interneship have already graduated from medical
school, have they not?

A Yes.

— ——Q — So, perhaps the word "student doctor’ was tech-

nically incorrect. | say, when a medical school graduate is
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doing his interneship, does he or does he not work in the
general area of medicine, or does he work in his specialty?

A When taking an interneship, you can take the type
that 1 did, which is known as a rotating interneship and you
spend a certain period of time throughout the year on each .
and every service available in that hospital, one of those
services belng neurosurgery. | spent & month on neurosurgery,
1 spent about 2 months on general éurgery, I spent oh about
a month on anaesthesia, anaesthesiology, split time with
anaesthesiology and urology, half a day on anaesthesiology
and half a day on urology, and on down the line, every service

being covered.

Q Did you perform any neurclogical surgery during that
T . A I
A So far as neurological surgery is concerned, | did

not perform any myself but | assisted.

Q How many years above interneship does a doctor
normally have to go to school before he becomes qualified
and accepted as a neurosurgeon?

A | don't think, so far as being a neurosurgeon is
concerned, about 7 to 8 years; but ] don't think that |
have been asked to qualify as a neurosurgeon,

Q Your answer then, as | Understand it is, that

a person who is-a neurosurgeon - = =

A Correct.
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Q Goes to school -

A Not to school. He is training in a hospital.
Q - takes training above the basic medical level?
A That's correct.

Q 0f 7 to 8 years?

A Right,

Q Is that not correct?
A That's right.

THE COURT: | think we could probably shorten
this now, As | understand it, the witness doesn‘t-ho1d
himself out as a neurosurgeon. | |

The Witness: i am qualified to do general surgery
and | do general surgery.
~ THE COURT: | understand. He holds himself out
as an expert in the field of general surgery, but not
in the restricted field of neurosurgery, as | undersaand
it., | just thought maybe we might shorten it if we
cleared that up. He holds himself out in the field of

general surgery but not neurosurgery.

A The Witness: And the question asked referred to

extracranial surgery and not to intra-cranial surgery,

Q Mr, Hollowell: | see. Well, was there extra-

e e il

cranial surgery to be performed on James Brazier, to your

knowledge? -—— — e

A . IN order for a neurosurgeon to enter his skull --




Dr, Ward - recross | 989

MR. HOLLOWELL: |If it please the Court -
A The Witness: - extra=-cranial surgery has to be
done, |
MR. HOLLOWELL: Just a moment, just a moment, sir:
vie would like to have the witness answer the gquestion
asked; and then, If he wants to explain it, we would
have no objection,
A The Witness: There was . reason for extra-
cranial surgery.
MR, HOLLOWELL: We would respectfully request the
court to inform the witness that when counsel is
seeking to make an objection or to address the Court,

that counsel has the privilege to address the Court

“without interruption of the witneéss,

THE COURT: Yes, that's true. Let's proceed
this way now: Counsel has asked the guestion, which
was - read the question, Mr. Reporter, please,

THE REPORTER: bWas there estra-cranial surgery
to be performed on James Brazier to your knowledge"?

THE COURT: Now, that’s the question, was there
extra-cranial surgery to be performed on James Brazier
to your knowledge, Now, you may answer that yes or no,
depending upon what the correct answer is. After you

have answered it, if you feel that your answer needs énﬁ
explanation to go with it, thén you may explain it in

i
A4

any. way..you.wish . having answ
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A The Witness: A1l right, sir. | will say yes,

that extra cranial surgery would be necessary. f he had
to have intracranial surgery, you had to go through the

extracranial tissue to get there.

Q Mr,Hollowell: | see, and what you have reference

to would be the necessity to move the scalp back, in order to -

A A portion of it.

Q A portion of it, in order to drive the hole where

you make the holes?

A Correct,
Q For the intracranial surgery?
A Yes,
0 And this is what you make reference to, is that
- orrecti - _ -
A Correct.
0 Now, let me askyou one other question along that

particular line: |s there a possibility that in the process

¥ of shaving one's head -

; THE COURT: Now, we're still just on the question
% of qualification here.

MR. HOLLOWELL: Yes, on qualification.

Q Mr. Hollowell: 1Is that one month the only neuro-

surgery training that you have had, subsequent to your coming

out of~medicalﬁéchool?rgf L

A That is correct,
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Q And when was that, Doctor?

A That was in 1953.

Q Have you been to any medical school since that time
and, if so, what one, or have you had additional medical

training since that time; and, if so, where and what was

the extent?

A | had additional medical training at the School
of Aviation Medicine at U, S. Navy School of Aviation

Medicine in Pensacola.

Q When was that, sir?

A . That was in - | said the neurosurgery was in '53 -
that was either in '52 or !'53; and then for the last six

months of 1953, School of Aviation Medicine in Pensacola,

~ Florida. R
Q This was while you were a Lieutenant Junior Grade?
A Correct.
Q In the Navy or Air Force?
A In the Navy.,
Q in the Navy. Now, having stated that, have you had

any additional medical training since that time?

A No, but |'ve had 8 years practice.
0 Training?
__ . A _No training. . o )

0 What seminars haveyou been to?
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A None. Oh, I've been to some of the local seminars

in Albany and some in Cuthbert and some in Augusta, but none

so far as -

0 American Medical on the National level?

A ['ve been to the American Medical Assoc}ation in
Miami,

Q How many times?

A Oh, the American Medical Association once; the

Medical Association of Georgia meetings once or twice and

then the local seminars as often as possible.

Q Did you receiye any neurological training at those
seminars?
A No.
o MR,HOLLOWELL: T think that's sufficient, Your
Honor. It appears to me that it is very patent. |

didn't want to have to get into this but counsel kept
insisting on the kind of question he wanted to ask,

THE COURT: Yes. Have both counsel now
completed all the questions that they want fo ask
the witness concerning qualifications of the witness
to answer the question?

MR. BLOCH: | have.

MR, HOLLOWELL: Ibel®re so, Your Honor,

THE COURT:. — Aliright. What the question relates

to is not neurcosurgery. The questiondoesn't relate to
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that., If it did, | think the witness himself would

state that he would not attempt to answer it, because

he's not an expert neurosurgeon,

The question relates to extrancranial surgery,
which is in the field of genéral surgery, not in the
field of neurosufgery; and the question relates to that
field and he is qualified as an expert in that F}eld
of general surgery and, | therefore, overrule the
objection and you may propound the question.

MR, BLOCH: Mow, | will state the question,
Your Honor and | assume that the Doctor is not to

answef it until you direct him,

- THE COURT: Youare now authorized tcask the
auestion and the witness is authorized to answer it,
if he is in position to answer it.

Q Mr. Bloch: Will you state whether or not,
in your opinion, when the flap is raised to facilitate
entering the skull, evidences of injury, of apparent injury
are produced, which are not really antecedent injury but
are a result of the raising of the flap?

A } say it is quite possible and quite probable.

0 That's all.

THE COURT: Allright. = . S
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RECROSS EXAMINATION
BY MR, HOLLOWELL:
Q Doctor, would you say from the raising of the
flap by a skillful neurosurgeon, for the purpose of an intra-
Cranialloperation or a craniectomy, that it would caUsg hematoma
of thescalp and of the tissue between the scalp and the skull,
and between the skull and what is the dura -~ isn't that the
protection cover for the brain?
A I'm not qualified to answer your question from
the skull down. 1| am fromthe skull up.
Q Well, out of your general knowledge of medicine
and as a surgeon, have you ever heard of the brain being
damaged by the removal of the scalp prepatatory to an intra-
cranial operation; have you ever heard of the brain being
damaged with hematoma and giving evidence of hematoma in the
area between the dura and the skull, just by the process of
removing the scalp; have you ever anywhere at any time,
before or since you became a doctor? Sir?
A Not by‘raising the flap on the outside, no.
THE COURT; A1l right, anything further for
this witness? . . . You may go down, Now, may the
Doctor be excused?

MR. BLOCH: Subject to call?

. . THE COURT: _Well, you're not through yet, n -

_Dgctor.
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The Court:

A1l right, at this time we will take a recess
until tomorrow morning at 9:30. Now, members of the
jury, keep in mind the admonition which 1 have reminded
you of every déy; don't let anybody talk to-you about
this thing, and | particularly, | particularly caution
you not to read about this case in the newspapers,
because you might not recognize it, if you did. Do not
‘read about this case, do not read about this case in
any newspapers, nor should you listen to anything on
the television or radio concerning it, because they may
have the same sources that the press does. Do not let
your verdict as you eventually reach it be Influenced by
anything that you read or that you hear or any contact-
made with you in any way outside of the evidence which
is presented in this court room and is allowed by the
Court as it is presented.

And with that admonition you are dismissed until
tomorrow morning at 9:30 o'clock.

(JURY W1 THDRAWN)

We stand in recess now until tomorrow morning.
| want to request counsel, before doing so, to be
prepared to hand to me in the morning at the time we

_convene any requests for charges that counsel have at

that time; so, | will have the benefit of them for some
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The Court:
time before | actually need them. We stand in recess

now until 9:30 tomorrow morning.

5:15 PM, FEBRUARY 7, 1963: HEARING RECESSED.

- o e - m e owa . T R . B

9:30 A. M., FEBRUARY 8, 1963: HEARING RESUMED:

THE COURT: A1l right, Mr. Bloch, who do you
have next?
MR, BLOCH: Mr. McDonald.

RANDOLPH E, McDONALD

party Defendant, recalled by Defendants,
testified further on

REDIRECT EXAMINATION

,BY,MRZ_BEECH?

Q Mr. McDonald, 1 call your attention to page 3k
of the jail log: You see in the column 1 the figurés

10-15; that indicates October 1572

A Yes sir,
Q Does the preceding page indicate what year it was?
A 'S5k, ves sir,

Q Along about the hth, S5th or 6th line from the
bottom in the second column, what is the name there?
A James Brazier.

0 And the charge?

A " 5}sorder1y.
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Q And over in the last column, M & L?
A Yes sir.

& What does that indicate?

A Mac and Lee.
4] Maciq: and Lee?
A That's right.

- Q The Mac is you?
? A That's right, yes sir.
H Q Willyou state whether or not that was the arrest

that was made pursuant to the call from Vick Hammock's place?

2 A Yes sir.
MR, HOLLOWELL: May it please the Court, we object
to that on the ground that it isn't shown that this
man knows. As a matter of fact, he testified that it
w was an arrest made by other officers and that this would
be a matter, Insofar as this witness is concerned, a
conclusion and an opinion; and, not only that, but the
question itself was leading.

THE COURT: Well, either you or | one have

misundergtood the witness!' testimony, | understood
him to say he did make the arrest.
MR, HOLLOWELL: He said Mac and Lee.
THE COURT: And he said-Mac was him, McDonald,
MR, HOLLOWELL: Mac in_ this situation is this witness.

THE COURT: That's what he said.




McDonald - redfrect. ' , 998

MR JHOLLOWELL ¢ Well, | did not so understand and

| will withdraw my objection.

THE COURT: Isn't that what you said, Mr. Witness?
A The Witness: Yes sir, that Is correct,
Qi Mr, Bloch; Did you make that arrest?
A Yes sir.
O. Pursuant to a call from Vick Hammnock's place?
A That. is correct, yes sir,
Q Do you recall perfectly making it?
A Yes sir.
Q - Willyou state to the Court and jury please what

happened on that occasion?

A Well, | received the call to come to Vick Hammock's

""place,ifhat thgfe_ﬁésué'?Tght gé?nggbn out there, éo,_ﬁheh |

drove up, James' Brazier was being his wife, had drug her down
the street, beaten her, he had torn her clothes, tore her
wrist watch off and hed lost that and the contents of a purse
were scattered up and down the street on that occasion there,
And when | drove up, he still had her down in the
edge of the road, you might say, in the ditch, beating her
at that time, when | arrived on the scene and arrested him
and taken him to jail.

Q That's all.

~ __ THE-COURT: . Any questions. - — — —
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RECROSS EXAMINAT|ON
BY MR, HOLLOWELL:
Q At the time that you say that you got that call,

do you know who made the call?

A | don't know who made the call. | couldn't say.
Q VWlhere were you when you received the call?

A Up town,

Q Where?

A | don't remember exactly where,

Q Welil, you remembered --

A | could have been in the police car or the phone
rang on the street or | could have got the message from the
radio, from the 2-way radio. Mr. Lee could have answered the
phone or somebody else and relayed  the message—to me by
radio. | do not remember whether | anéwered the phone
myself or whether 1 got the message through the radio,

Q Who went with you?

A By myself.

0 what time of night was it?

A | don't remember. It was after dark but ] don't
remember what tine of night.

Was it after midnight?

No.

what day of the week was 1t on?

1 don't remember what da?_of the week,

Q

A
_Q

A
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Q What date was it on?

A 't was on the 15th.
0 Of what?
ﬁ;‘ A October in 'G5k,

Q 19547

A That is correct.
Q And at the time that you arrived, were there

other people around?

A Were there other people around?

Q Yes?

A There wasn't anybody around them, no.

Q Nobody around them, You mean, here aee two people

in front of a public place, fighting acoording toyou, a man

has a woman down beating her, under your testimony?

A That is correct.

0 And there was nobody around?

A There wasn't anybody around them, no.

Q Where was the dress torn?

A Do what?

2 vihere was the dress torn? .

A { don't remember exactly where it was torn, but her
dress was torn. |1 know one sleeve was torn and it was torn

on the front; but where all else | don't know. And it was

dirty ﬁrom~being-wa1lowed.infthe dirt. [

Q You don't know how the tears got on the dress, do.you
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A | don't know how they got on there.

@ You don't know but what it was necessary for the
deceased to disengage his wife from an argument or & fight
with anéther person, do you?

A She wasn't fighting with another person. He had
her down,

Q That is not what | asked you. | say, you don't
know?

A | know that she wasn't fighting with another
person at the time, |

MR. HOLLOWELL: May it please the Court, | would
like to ask the witness to answer the question asked.

THE COURT: Well, he says he knows she was not

— - fighting with anybody else at the time he got- there.-

MR. HOLLOWELL: That does not answer the question.

THE COURT: Re-state the question,

MR, HOLLOWELL: Willyou read the question, sir?

THE REPORTER: “You don't know but what it was
necessary for the deceased to disengage his wife from

an argument or a fight with another person, do you?"

THE COURT: Allright, answer the guestion.
A The Witness: | don't know if he did or not
with another person. All | know him and her was fighting when
| got there.

Q Youdon't know what any such argument was about?
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A I don't know what the argument was about,

Q Did you go to court?

¢ Did | go to court?

Q Yes?

A ] don't remember, | don't think I did. | thinkhe

pled guilty.

Q But you don't know?

A | don't remember,

Q You only think he pled guilty?

A Well, | couldn't say. | don't remember whether |
went to court on it or not.

Q Well, you remember everything else, Mr.McDonald,
why can't you remember that?

— A Well, a lot of times when | work at night, tdidn't
have to go to court, without a man - if he pleaded guilty, |
didn't have to go to court; but if he said he was not guilty,
then they would call my home and get me up to come to court.

r That's what | say, you don't remember whether or not
you did go to court?

A | don't remember whether | did or not.

fi And you don't remember - let me rephrase that -
Now, you say that they were fighting?

A Correct,

0 And that he had her down on the ground?

A He did.
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Q Her eyes weren't blackened, were they?

A - Do what?

J | say her eyes weren't blackened, were they?

A | don't know whether they were blackened or not.

0 | You don't know whether they were blackenea or not?.
A No.

Q You didn't see.any blood, did you?

A | didn't see any blood.
0 Brazier was a man? |
A Was a man?

Q Yes?

A So called to be.

Q And you say his wife was on the ground?
B A She was on the ground. ST T
Q And if he was beating her, | suppose that you mean

that he was hitting her with his fist, is that what you're

saying?
iy He was.
Q And yet, you saw no blood and no bruises and no

contusions, did you?

A | didn't Yook for them. | just stopped him from
beating her and put him in the car and carried him and locked
him up.

Q@ _Youcould have - if a person spat on the sidewalk

and you saw them, youcould arrest them for disorderly conduct?




e

arrested them, you could put them in jail for disorderty

conduct, couldn't you? Is that not true?

at the top of his voice for no apparent reason at all,
you could put him in jaiT for disorderly conduct and dis~-

turbing the peace, isn't that right?

as inconsequential as that that an arrest could be made for
on disorderly conduct, isn't that correct?

conduct,

besides you and this man that you brought in here - what's

his name?
A Vick Hammocl,
0 Yes, this liguor seller?
A | don't know nothing about the liquor seller.

McDonald - recross 1004

A Say what?

Q | say, if a person spat on the sidewalk and you

A VWell, it could be,

Q If a person was standing on the street hollering

A Could do it if | wanted to.

Q And there are many other varied and sundry matters

A~ There's a Yot of cases could be made for disorderly

Q Now, is there anybody else who knows about this,

| know is Vick Hammock,

________ Q.  Well, you heard him testify?

A Oh, that's his testimony, not mine.
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Q Well, you don't deny that he was telling the truth,
do you, when he said he sold moonshine?

A if he sold moonshine l{quor, | don't know anything
about it.

Q. Well, of course, you don'‘t make arrests when people
have half pints of whiskey, have.ha]f pint hottlies of moon-
shine on theiir person, with maybe an inch to inch and a_haif
in,ldo you?

A Well, if @ man has just got a little, had a little,
sayjust a small drink, | wou]dﬁ't make a case against him
for having untaxpaid whiskey; no, | wouldn't.

Q When is the first time that you contacted Herrington
about coming to the trial?

" A vhen | done whatl=

4] When is the first time that you contacted Herring-

ton about coming to this trial?

A Herrington?
0 Not Herrington, but Hammock, is that it?
A | haven't contacted Hammock.
A 0 You haven't contacted him at all; did you tell your

lawyer to contact him?
A | did not.
Q You did not?

A -1 did not.-

- Q Did you teI],your lawyer about this arrest?
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A Which arrest?
Q The one about which you have just been testifying?
A Did I tell him about it?

Q Yes?

A | ddn't have to tell him about it; the record
showed it in the book.

Q That isn't the question?

A No, | didn't tell him about it.

Q Do youknow how it came to his attention?
A | don't know. | guess he saw it in the log.
Q Do you have any other record of any other arrests

other than those that have bean testified to?
A A1l 1 know are in the log.
—. 0- So that, all.you know about is one in_'5h4, in—
which you say he was beating his wife?
A There could be more. |'m satisfied there is more.
Q Now, do you have any other arrests in which -
just a moment - in which James Brazier is alleged to have
been fighting with anybody, anyone?
A i imagine if you'd check the log, you'd find quite
a few,
Q That isn't the question, sir. Do you know of any?
A Not off-hand,no.

Q Do you know of any on hand?

A No, | don't.
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MR, HOLLOWELL: May | see that log?

L]

MR. BLOCH: Give him the log.
MR. KING: Page 34.

Q Mr. Hollowell: What did you say that date was?

A October 15, 1954,

0 Do you know a man by the name of Tommie Lee Smith?

A Tommie Lee who?

0 Smith?

A | don't know. | imagine | did know him at the time.

Q Well, |'m asking you, do ypu know a man by the néme
of Tommie Lee Smith now?

A No, 1 don't know him.

Q Do you know a man by the name of Manse McBride?
T A VWhor 7 - 7

0 Manse McBride?

A I think so.

e What does he look 1ike?

A i don't remember what he looks like.

€ Where does he live?

A He did live in Dawson,

Q | mean, whereabouts in Dawson?

A | don't know exactly what place in Dawson.

Q Do you know Georgia Clark?
. A

Who? s

Georgia Clark?
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A Georgia who?

Q Clark?

A Yes.

§  You know Georgia Clark?

A Yes. | did know her. She's dead now.
Q Do you know Jack Green? |

A Jack Green?

Q Yes?

A | did know him at one time.

Q What did you know about him?
A When | was on the police force in DaWson, I knew
practically everybody around there.

Q Where did he live?

S ’ A | don't remember. He lived in Dawson somewhere, ™ -
Q You don't remember?
A | don't remember where he lived,
Q Did you ever have the occasion to arrest him?
A | imagine 1 did.
Q | mean, do you know whether or not you did?
A | don't remember whether | did not.
) Q Youdon't remember whether you everx arrested him
or not?
A | don't.
Q f the letters "L & M show over in the right-hand

column of the log, does that "M" stand for you?
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that {'ve
can,
Q

do you?

A
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That is correct.

Do you know a man by the name of Kendrick Lewis?
Who?

Kendrick Lewis?

I might have.

Do you know such a man?

| don't know him now, no,

Youdon't know such a Qerson?

| don't know him now,

Do you remember ever making an arrest of him?
| imagine | have,

That is not the question?

I don't remember,

You don't remember? - — — = = - - =

lcan't remember every man | arrested in the years

been an officer, not only me but no other officer

Well,you don't know what somebody else may remember,

| know they can't remember that.

BLOCH: | hate to interrupt but

MR . Your Honor,

| cannot hear them when they're talking right there
together.

THE COURT: Yes, suppose you move back, Mr.

Hollowell, over here in this area here will be all

right, away fromthe witness.
I . . o




“remember the circumstances surrounding 1t?’

Mcbonald = recross 1010

) Do you know LeRoy Zachary?

A I know LeRoy Zachary.

.Q Have you ever arrested him?

A Quite a few times.

Q  When is the last time you arrested him?

A lt's been years ago; | don't know how long but

{'ve been away from there at least four years.

0 Do you know whether or not you arrested him in 19547
A £ the record shows | did, 1 did.
Q That isn't the question; do you know whether or

not you did?
A | don't remember whether | did or not.

Q Well, if the record shows that you did, would you

A 1f the record shows | arrested him, | arrested him.

0 All right; well, the record shows that you arrested
LeRoy Zachary on the 17th of October, 195h: do you remember
what the circumstances were?

A | don't remember exactly what it was., ltcould have

been drunk or disorderly, or both.

Q Do youremember at all?

A No, | don't remember.

Q Well, the record says he was drunk?

A Well, if that's what the record says, that's what

he was arrested for.
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Q Do you remember Tommie Lee Smith?
A | told you | don't remember.
Q If the record shows that Tommie Lee Smith was

arrested on the 16th of October, which was the day before,
do you'remember what he was arrested for?

A | don't remember.

Q Do you remember whether he was drfvlng under the

influence of 1liquor?

A Could have been.

Q Do you remember?

A No.

Q You said you know Jack Green?

A | know ~ did know him at the time.

""" "0 — Do you reiember whether you had the occasion™to —
arrest himin the fall, in September, in the fall of 19547
A | imagine | did.
0 If the record shows that he was arrested on the

11th of September, 1954, | ask you do you remember what he

did?

A | don't remember.

Q Well, the record shows he was drunk. Where was he
drunk?

A | don't remember exactly where he was at.

Q  Well, how is it that you can remember so much of

this particular occasion when you don't remember anything
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else about any other arrest that you made during that time?

A | especially remember that incideﬁt, when Hattie,
she remembers it too, when he tore her wrist watch off, because
| did, after | put him in the car, try to help her find the

wrist watch.

Q Where was Hammock at that time?

A Hammock? He was in his place of business.
Q He was at all times?

A | guess so; | didn't see him.

Q Youdidn't see him at all?

A He was in his place of business,

Q Didn't you hear him yesterday when he testified

that he came out and tried to help her find the watch?

A !-éidn't see Hgm. i déﬁ't rémehﬁér_geeing him, ||f
he was there, he was there, but | don't remember seeing Hammock
out there, He might have come out after | left andhelped her
hunt it,

0 Under your testimony you didn't see anybody out the}e,
is that right?

A it was just her and Brazier,

Q Just one moment, Your Honor. . . . Do you know a man
by the name of Ulysses Jones?
A Ulysses Jones?

Q Yes? T T

A | did know him at one time,
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Where did he live?
He Jived in Dawson,
What did he do?

| don't remember. | think he worked at the oil

When did you arrest him?

| don't remember,

Did you ever make an arrest of him, to your knowledgef

| couldn't say | did or didn't.

If | told youthat the record shows that he was

arrested on the 2nd of August, 1958, would you.remember that?

A

Q
A

v
without a
be?

A

Q

A
what year

Q
A

0

I don't know whether | would or not,
Do you or don't you?
| don't recall it. ' )

If | told you they had him charged with driving

license and it has "H & Mc" by it, who would that

H & Me?

Right, would that be Hancock?

It could be Holloway and McDonald, According to
it was in,

| said inAugust, 19587

1958, it could be McDonald and Hancock.

But vou wouldn't know whether or not you arrested
Y Y red

him at that tim¢3  




him.
Q

whether or

A
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| might have been with the other man that arrested

That isn't the question; 1 say, would you know
not?

| don't remember it.

You don't remember?

No, | don't remember.

Do you know a man by the name of Addie M. Jones?
Who?

Addie M., Jones?

| did know some Jones but | don't remember.

Do you know a woman by the name of Addie M. Jones?

No, | don't know her.

@

Do you ever remember making an arrest of a woman

by the name of Addie M., Jones?

A

Q
A

4}
1961, Add
A

Q
A

| don't remember.

Youdon't remember?

No.

tf the recordd shows that on the 3rd of August,

ie M. Jones was arrested for DUl - M&J, who is thatt
19617

19617

Wait a minute!

Were you on the police- force at that. time?

That must be somebody else.




Q Did they have an "M there at that time, or you

.don't know?

A | don't know.

Q When did youcome back on the police force?

A When dfd | come back on the police force?

Q Or have you been on the police force since you left
there?

A | have been on the police force of Edison, not in
Dawson.

Q 0f Edison = when did you leave?
A Dawson?
Q Dawson?
A '59.
Q  '59, that was the last time that you have been on
the police force there, is that correct?

A That is correct,

Q When did you leave there?

A The first part of '59, | don't remember exactly

what month.

] The early part of '597

A That's right.

Q Was it in the month of January?
A No, | don't think so, |

Q F‘ebrua ry? o e i R

A | think it was along about February or March,

McDonald - recross h 1015




before you left?

last

— here:

Q
A

Q

A

man or the first man, nor how many ! arrested.

> O

Q

arrested for being drunk in March of 1953 and the name

or the initials Mc&D appear, who are they?

A

] told you a while ago | couldn't remember the

McbDonald ~ recross - . ﬂ?; ‘ 016 |0

February or March?
Somewhere in there,

Do you remember the last man that you arrestedK

Do youknow a man by the name of Quentin Vhaley?
Who?

Quentin Whaley?

| donit remember him,

Youdon't remember him at all?

No.

THE COURT: Counsel, will you move back ober
s0 Mr., Bloch can see the witness too? — - —
MR .HOLLOWELL:  Yes,

| f the record shows that Quentin Whaley was

Mc & D?
Yes?
That could be myself and Dunaway.

But you don't remember any circumstances surrounding

No, | told you & while ago | couldn't remember
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Q The only thing you can remember, it appears, is

that you arrested James Brazier on this occasion?

A | arrested James Brazier on quite a few occasions.
Q Well, name them? Name every one?

A 1 can't, 1 can't.

Q Name every one? Are they in this book?

A | don't know whether all of them is in that book.

| vent to work on the police force in ]950.
Q Well, are they in this book?
A | don't know whether they're all in that book or not,
Q Do you hwve any other booki

A There was at the time.

Q Where is it?

T 7 A 7 | couldn't tell you because |'ve been away from
there. | don't know where theother records are. Theycould
have been done away with and a new book started, or whatever.

Q Well, you would have been trying to find any arrests
that you could find with this trral coming up, wouldn't you?

A No, {

1} Oh, you wouldn't?

A | ain't tried to find any of them.

Q Well, can you show me anywhere in this book any

other arrests than the ones that you've testified about? :

G e e — A You've got the book; you.can-see it, A I

Q And to the best of your knowledge, the only time
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that even under your testimony that James Brazier was ever
arrested for being involved in a fight was the time that you

say that he was, and that was 1954, isn't that right?

A Vell, there was one other time, | remember .,

Q ‘Show it to me?

A | don't remember exactly whether it's in that book
or not.

0 ls it supposed to be.in this book? Excuse me,

were you finishedr Is it supposed to be in this book?

A it's in a book somewhere,

Q Can you produce such a book?
A | cannot., If it's not in that one, 1 don't know

where it's at.

0 Well, this book begins in 19537

A Well, | went to work in Dawson withthe police force
in 1950,

Q January, 1953, énd this was 1958; that was a period
of five years?

A | couldn't say whether it was in that'Eook or what

book it was in.

Q You know of no book in which there is any such
thing?

A There was one.

Q - You don't know of any? R

A | don't know whether = | don't know where it's at no
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There was a log like that in 1950,
Q Was Dunaway a police officer prior to the time that
he became a deputy sheriff?

A He was.

Q | don't believe there are any further questions.
REDIRECT EXAMINATION

BY MR, BLOCH:

Q  Look at this card, "Dawson Police Department,
name, James Brazier' on the third line, confine yourself
to the third line now: The first column says 10-15—54?7

A 8-28-55.,

Q  The third line?

A Oh, the third line, that's October 15 in '5&4,

- Q Over on the third line under the column remarks,

what does it say?

A Wpisorderly",
0 No, the column "remarks"?
A Oh, over here, $18 CB, cash bond.
Q what does that mean?
A Cash bond,
Q Put up a cash bond and was discharged, released?
A Yes sir.
1] That's all.
_ THE COURT: Anything further?

MR. HOLLOWELL: | think not as to this witness.
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party Defendant, called in behalf
of Defendants, testified on

DIRECT EXAMINATION
BY MR, BLOCH:
O Mr. Matthews, since you were on the stand, or
Sher i ff Matthews | should say, for cross-examination byl

counsel earlier in the week = you were onthe stand earlier

in the week?

A | was.
Q You have been in the courtroom all of the time?
A i have.

n Did you hear the testimony of the Plaintiff in this
case to the effect or stating that on the evening, late after-
noon or evening of April 20, 1958, she saw you standing at

the corner by the jaill in Dawson?”

A Yes.

Q s that true? Were you anywhere around -

A It couldn't have been in the early afternoon,
no sir.

Q Were you anywhere around the jail that Sunday

afternoon?
A No sir, it isn't true.
Q Since you testified the other day also, there has

been an amendment filed in this case, which alleges that you,
along with Mr, cherry, Mr, McDonald, Mr. Chapman and Mr.lLee,

caused or permitted James C. Brazierduring the night of April
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20, 1958 or the early hours of April 21, 1958, to be severely
beaten about the head to the point of unconsciousness:
|s that the truth?

A | know not anything about it at all. Rephrase the
question, please sir?

Q Did you ever on any occasion cause or permit
James Brazier to be beaten in any manner?

A | did not.

Q At any place, at any time?

A | did not at any place or any time.
MR, BLOCH: That's all,
THE COURT: Any questions?

MR, HOLLOWELL: | don't believe we have any

questions, Sheriff,

THE COURT: A1l right, you may go down,
Sheriff,
MR, BLOCH: Your Honor, we tender the book

that has been testified about, the jail log, which was
identified as Plaintiff's #2 in the depositions of
October 10, 1962;and offer it in evidence. | think
it's been tendered, We offer it in evidence.
THE COURT: Any objection?
MR. HOLLOWELL: | think that we would have no
__ objection, if it were properly qualified; that is, if

the proper restrictions were made by the Court as to the
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Mr.Hollowell:.
particular pages thereof, Ithink the book itself
would certainly not be admissible.

THE COURT: Can you identifythe pages,

Mr., Bloch?

MR, BLOCH: Sir?

THE COURT: Can. vouidentifythe pages?

MR. BLOCH: Yes sir, I can identifythe pages,
THE COURT: All right,

MR. HOLLOWELL: May it please the Court,
on second thought, if you'll excuse me, I think I'll
oet it go on in withput the identification.
vy THE COURT: Allright. Did you hear
counsel, Mr. Bloch? T T

MR. BLOCH: No sir, I was trying to find
an authorify,.

THE COURT: Counsel states that he

believes he will withdraw his objection, and if you
want to tender thewhole book, he will allow the whole
thing to go in; is that correct?

MR.HOLLOWELIL: Yes sir.,

THE COURT: All righf, it is admitte d.
without objection. |

MR. BLOCH: Now Your Honor, one

afternoon, day hefore yesterday afternoon, counsel
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M1r., Bioch:
for the Plaintiff offered copy of a report, pathologi~
cal report - you know the report I'm talking about?
THE COURT: - Yes sir,
MR, BLOCH: And it was not received in

evidence. Now, if it is offered, Iassume if it is
reoffered, it will be reoffered as a part oi fthe
Plaintiff's main case, so that we would have the
opportunity to febut it?

THE COURT: Yes, if it comes up again,
of course,youwould have an opportunity to protect
yourself withrespect to it.

MR. BLOCH: We rest.

DEFENDANTS REST

MR, HOLLOWELL: We would at this time, since
Mr. Bloch has referred to it,re-~submit -- we would

like to tender it.
MR. BLOCH: Your Honor, I object to it
on the ground -
THE COURT: Well, I don't know what's
been tendered yet. Nothing has been tendered.
MR, HOLLOWELL: I'm sorry, it's a certified
copy of the autopsy report, which is certified as true
hy C. F. ___]E._Vis__,_ Coronser, whose name is shown and

shown as being the one who requesfed the

Signed,
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M_l‘- Hollowell:
particular autopsy to be performed. It would become
PLAINTIFF'S EXHIBIT'S 18 and 25, Those wefe the
original papers which were identified. 1I1believe
that's correct, is it not?
THE CLERK: That's right, 18 and 25,
MR. HOLLOWELL: We further ask the Court
to take judicial notice of the fact that C. F. Davis is
listed in the Georgia Official Directory of State and
County Officers, prepared by Mr. Ben F. Fortson,
Jr., Secretary of State; and is so listed én page 37
of said report, item 106, as being the Coroner of

Muscogee County.

"~ MR. BLOCH: Are you thTYough?

MR. HOLLOWELL: Yes.

MR. BLOCH: I objecd to the admission of
this document in evidence, because it's not certified,
as required by Rule 34 of the Federal Rules of Civil
Procedure. I grant you, in that connection I grant you
that youcan take judicial cognizance of the fact that
the gentleman there is Ordinary of Muscogee County.

MR. HOLLOWELL: Coroner,

MR.BLOCH: Coroner. 1 have no objection

to that. Your Honor knows that of your own knowledge,

but even assuming that and recognizing that, it is not

properly certified.
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MR, HOLLOWELL: We say further, Your Honor,
that it reads the same as does the original Plaintiff's
Exhibits 18 and 25 for identificafion, which were
identified by Dr. Webber, and contains the exact
prec¢ise same information. |

THE COURT: Give me the Rule referred fo.

MR. HOLLOWELL: Perhaps while he's getting
that, Your Honovr, in the infere st of time, 1 can submi ¢
the other.

(Cburt reading Rule referred to)
THE COURT: I sustain the objection and

the document is not admitted.

MR, HOLLOWELL: Very well, Your Honor.

it was seﬁt t(;.us. _bythe Coroinerm;ndi ot course,r we_
did not execute the certificate ourselves.

I submit PLAINTIFF'S EXHIBIT #31, which
purports to be copy of the official-bond of Bhe riff

7. T. Matthews,

MR. BLOCH: That was stipulated.
THE COURT: All right, it is admitted.

MR, HOLLOWELL: At this time we would like
to wenew our objeciions relative to the admission
into evidence of the incidents o-f arrest of James
Brazier: () onthe same grounds that we have already._

submitted to the Court; and onthe additional ground
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Mr. Hollowell:
that it has no relevance in this particular case, in
that the proof whichthey have sought to make is not
proof of the characier that is admissible in order to
show the tendency toward violence on the part of the
decedent. I think Your Honor indicated further that
he would rule later and determine whether or not
there had beén gsufficient connecting up of that which
was sought to be established by the Defendants; and
we would respectfully request that the Court make
the ruling now.

THE COURT: It's the Court's view that

the matters have been sufficiently connected up, in

" keeping with " the representation ma_dewby'_ cgﬁnfsell_mfor

the Defendant at the time that this matter was under

discussion and the evidence.is allowed to remain

in the record as presented.

MR, HOLLOWELL: I believe there is pending
before the Court the matter of the allowance of an
amendment®, which the Court indicated that he would
rule on.

THE COURT: Yes, that's true. The Court

is aware of the objection made by counsel for the

Defendants to the allowance of the._ amendment tendered

by counsel for Plaintiff, and the Court is aware of
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The Court:

some difficulty which should confront counsel for the
Defendant because of the amendment which has been
tendered; The amendment which has been tendered has
been under consideration and, although it does place
counsel for the Defendant, at some disadvantage in

the trial, still under the liberal rules of the Federal
Rules of Civil Procedure under whichwe operate, the
Court is of the opinion that the a_nigg;dment should be
allowed, and the amendment is allowed.

MR, HOLLOWELL: I am glad to hear the Court
make that statement because certain ly in the 20 or
25 minutes that Mr. Bloch took in making his objec-
tion, he read right over the particular rule provision
which makes it possible for, and would almost make
incumbent upon one, to amend so as to make the peti-
tion conform to the proof introduced; and this is why
the rule gives one 5 days after the rendition of a
judgment to make it conform.

May it please the Court, we would like to call
Mrs. Hattie Brazier on rebuttal.

THE COURT: All right.
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the Plaintiff, recalled in
rebuttal, testified further

REDIRECT EXAMINATION
BY MR. HOLLOWELL:
R Now ma'm, you have heard the testimony of
a man by the name of Hammock and of the Defendant just
a moment ago who preceded you: I'll ask you toindicate
w hether or not there is one shfed of truth in it? Just

answer yes or no on that. Is there any shred of truth in

it at all?

A No sir.
Q I will ask you where you were during the middle

of October, 1954, and when youwent there and when you
r eturned?

Lo : : A  On Ociober 12 of '564 T was in Newark, New Jersey,

s
T I . S —

and I returned November 17 in '54.

Q You were in Newark, N. J.7?
A That's right.
;‘ Q Did you know anything even about the arrest of

R (R N
5 H

y our husband on Ocfober 15, 19547

; A No sir, unless'n theyarrested him while ]l was
t g one, I don't know anything about that.

E Q I have no further guestions.

k THE COURTA: You may go down.

MR, HOLLOWELL: I was trying to think, Your

Honor, whether there are any loose ends or whether

there:”:is anything tobe submitted in m:otio‘ns; or anything
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THE COURT: I believe all exhibits of every
nature , documentary and so on, myrecollection is,
were ruled on atthe time theywere presented. -I don't
recall reserving any ruling with respect to any of then—l.

MR. HOLLOWELL: ’If I might, Your Honor, may
I see thisrlog? This is the Sheriff's lég and Iwould
like to look at it and check if, just a second, It won't
take but just a minute. .

There is one guestion that I just want to clarify
with this witness as to the matter of indicating what
the age of her hushand was at the time of his death;
and if she would be permitted to answer right here,
unless Mr. Bloch wants to cross-examine , I will do

THE COURT: All right, jusi ask her
where she is.

Q Mr., Hollowell: What was the age of your

bhushand at the time of his death?
A 31 years old.
MR, BLOCH: That was stipulated.
MR. HOLLOWELL: I don't recollect that it was
and I just wanted to be sure,
MR, BLOCH: Well, it is now.

_ .. Q Mr. Hellowell: _ And_he_died on what date?

A April 26.
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Q Of what year?
A 1958.

MR. HOLLOWELL: All right; I don't thik
fhere's anything else, Your Honor. We rest.

EVIDENCE CLOSED

THE COURT: During the course of the
trial, counsel for Plaintiff requested the Court to
take judicial notice with regard to certain maiters,

and I rule on suchrequests at this time.

First, we were requested to take judicial
notice that April 20, 1958 was a Sunday# and the
Court does take judicial notice, as requested by
counsel for the Plaintiff, that Apwril 20, 1958, was
a Sunday.

The Court was also requested by counsel for
the Plaintiff to take judicial notice of the Carlyle
Mortality Tables on page 458 of Book 32, and that
age 31 reflects a life expectancy of 33.68years; and
the Court, as requested by counsel, does take judicial
notice of the fact that the life expectancy of the
deceased, James Brazier, at the time of his death
was 33.68 years.

| _Counsel for the Plaintiff also requested the

Court to take judicial notice of the duties of the

Sheriff, of the county Sheriff, of such officers in -

NG T it Al e it
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The Court:

the State of Georgia as recited in Code Section 77-110,
and the Court does take judicial notice that Georgia
Code SBCtiOB— 77-110 provides, as follows:

"It shall be the duty' of the Sheriff to take from
the preceding sheriff custody of the jail and the
hodies of such prisoners as are confined therein
with the precept, writ or cause of detention, to
furnish prisoners with medical aid, heat and blankets,
to be reimbursed, if necessary, from the county
treasury, and to suffer a penalty for neglect as
prescribed in this Code; to take a2ll persons arrested
or in execution under any criminal or civil process
to the jail of an adjoining county or to the. jail of
some other county when more accessible, if the jail
of the county shall be in an unsafe condition under
such rules as are prescribed in this Code.™

Counsel for the Plaintiff also requested the
Court to take judicial notice of the prdvosions
of Georgia Code Section 24-~2813x which relate to
certain duties of Sheriffs in the Stateof Georgila.

And the Couri does take judicial notice of the provisiong
of said section, which are, as follows:

n1t is the duty of the Sheriff to execute and

return processes and orders of the court and of
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’ _ The Court:
"officers of competent authority, if not void, with due
diligence, when delivered to them for that purpose,
according to the provisions of this Code.
. "To attend, by themgelves or deputies, upon all
‘sessions of the superior court of the county, and the
court of ordinary whenever required by the ordinary,
and never to leave said courfs while in session without
the presence of one or both of said officers, if reguired,
and to attend in Bke manner at the place of holding
anelection at the county site, on the day of an election,
from the opening to the closing of the polls, and fto take
under their charge all under-officers present, as police
to preserve order,
"To publish sales, citations and other proceedings
as required by law and to keep a file of all newspapers

in which their official advertisements appear, in the

manner required of clerks of the superior courts,.

"To keep an execution docket, wherein they must
enter a full description of all executions delivered to
them, the dates of their delivery, together with all
it heir acts and doings thereon, and have the same ready
for use in anycourt of their coun-ties.

"To keep a book in which shall be entered a record
of all sales made by process of court, or by agreement

of parties under the sanctionof court, describing.accuratply.
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The Court:
"the property and process under which sold, the
date of the levyand sale, the purchaser and price.

To receive from the preceding sheriff all
unexecuted writs and processes, and proceed to
executé the same; to carry into effect anylevy or
arrest made bya predecessor; to put purchasers into
possession,and to make titles to purchase.rs at his
sales, when not done by him.

"To have, koep and maintain, at the expense of
the county, not less than two not more than four well-
trained $track hounds or other dogs suitable for the
pirpose, to track and catch ecriminals; and said
blood-hounds shall be purchaed by the sheriff or-the—
county authorities and shall be paid for out of the
county treasury: Provided, however, that this para-
graph shall not apply to counties having a population’
of less than 10,000 inhabitants, unless recommended by
the grand juries of such counties;

"To perform such other duties as are or may bhe
imposed by law, or which necessarily appertain to
his office.,"

Reference was also made by counsel during

the course of his requests for the taking of judicial

notice to the request that we take judicial notice of
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The Court:

whether an officer must possess a legal warrant to make
an arrest under certain circumstanees° The Court does
not take judicial notice of the matter as stated by
couﬁsel but will consider, 1f counsel submit proper
request to charge, making an appropriate charge to the
jury with respect to that métter.

In other.words, the Court is saying that the
statement made by counsel, the Court is not saying that
that statement is &ncorrect or correct. |I'm just suggest-
ing that it could more properly be dealt with in a

_request to charge.

The same thing is true with respect to what con-

— “stitutes a legal arrest by a police officer of a person

charged with certain offenses. 1 think that is a matter
that could be better dealt with by charge to the jury
and, if counsel will prepare a proper request to charge.
to the jury on the point that he wishes covered, the
Court will give it.

Then next, counsel for the Plaintiff requested
that the Court take judicial notice of what counsel
urges as a rule, which provides that in the execution
of his duties an officer is restricted to using only
_ that force which is reasonably necessary to effect a

legal arrest. Well, there agéin, in the Court's view
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The Court:

that is a matter which can be more adequately dealt with
in the charge to the jury, rather than in taking judicial
notice of some statement made by counsel ; and, if
counsel will prepare an apﬁropriate charge and request
it, the Court will consider giving the principle as
enunciated by counsel in the request.

The same is true with respect to the request by
counsel that the Court take judicial knowledge of the
fact that the actions of a police officer, acting under
the color of law, is state action, |f that is appli-~-

cable in this case, if counsel feels that that principle

o~
B B
& 7

is applicable in this case, if counsel will prepare and
submit an appropriate reguest to charge, the Court will
consider so charging the jury. But the Court does not
wish totake judicial knowledge or notice of the matter

in the form as stated by counsel,

The same is true with respect to counsel's request
to take judicial notice of his contention that a person
may be a deputy sheriff, without having been officially
appointed and sworn in as such by the sheriff according
to law, If counsel will prepare an appropriate request

to charge and support it with authority, | will consider

observe that there is some disagreement among counse]_.
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The Court:
with regard to some of these matters,

In other words, those are questions, these things
that we're talking about now, are questions of law, which
can be more effectively deé!t with in the charge to the
jury, than by the Court simply taking judicial notice,
as | see it,

Then, counsel requested the Court to take judicial

notice of certain things which counsel stated with respect
to treatment received by patients in hospitals, whether
they normally receive injuries of certain types, or
whether they do not redeive Injuries of certain types
in hospitals, And without reading all of these exact
requests as stated by counsel, the Court feels that that
is an appropriate sphere in which the Court should take
judicial notice, The Court feels that that is a matter
outside of what is normally contemplated as a matter
or fit subject for judicial notice, and the Court
declines to take such judicial notice,
And by making that statement the Court does not
express any opinion one way or another on the matter,
by declining to give the request to charge, | mean by
declining to take judicial notice; the Court is not
_expressing the opinion that patients_do receive injuries

‘or that they do not. The Co@rt is simply stating that
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The Court:
it does not consider it proper matter for judicial
notice.

MR ,HOLLOWELL : May it please the Court, might 1
address the Court on that ﬁatter: Would the Court be

willing to take judicial notice of the fact that hospitals

are for the healing of patients?

THE COURT: Well, there again, that‘s a m-

MR, HOLLOWELL: | will say healing and recuperation
and rehabilitétion of patients generally.

THE COURT: Well, there again, | think that Is
a sphere that is not an appropriate sphere for judicial
notice. | think that's a matter which you could very
well argue to the jury at the time you argue the case

to the jury; but when it comes to taking judicial notice

of such a matter, | don't think it's within the sphere
that is contemplated by judiclal notice,

MR, HOLLOWELL: Very well.

THE COURT: Then, finally, counsel for the
Plaintiff asked the Court to take judicial knowledge
- that in the southwest area of the State of Georgia
generally and in the County of Terrell specifically,
it has been common for Negro prisoners to be brutalized
:__%____ _ . over the past 10 years. And counsel further asked the

Court to take judicial notice that during the period of
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The Court:
1958 there was existing there, that is in the southwestern
part of the State of Georgia,.and in the County of
Terrell in the State of Georgia, what counsel described
as‘aﬂreign of terror".

Now, | inquiré of counsel-at this point, before
ruling on that request, whether counsel still insists
that the Court rule on such a request? Does .counsel
still urge upon-the Court that the Court rule on such
a request?

MR, HOLLOWELL: May it please the Court, No. 1,
| think insofar as the last conclusion of the language,
the reign of terror referred to Terrell County and not
to the Southwest area; at least, it was the intent. |
think, however, in re-evaluating the language =that
probably it would be beyond the scope of the Court to
actually take judicial knowledge of it as such, and |
do not insist upon it.

THE COURT: Well, in that event the Court will
not make any comment about it, except to say that | am
sure that at the time counsel made that request that he
did notexpect, as certainly the Court was surprised at
the wide publicity which was given to counsells request.

All right, anything further?

MR. HOLLOWELL: | think not for the Plaintiff.
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MR. BLOCH: | take it tlet we're closed?

THE COURT: " Yes, that's my presumption. The
Plaintiff has closed?

MR, HOLLOWELL: VYes sir,

MR, BLOCH: | would like to get Rule 50. . .
Your Honor, in the light of certain peculdr language
in Rule §0 of the Rules of Civil Procedure, | want to
make a motion under it.

THE COURT: A1l right, Mr, Marshal, will you
take the jury to the jury-room, please.

(JURY WITHDRAWN FROM COURTROOM)

THE COURT: A1l right, Mr., Bloch.

MR, BLOCH: Your Honor, | state frankly to
the Court that | make this motion most particularly
because, as | under the law and the decisions under
it, that if the Defendant does not make a motion for
a directed verdict, there are many rights that he waives
as to the effect of the evidence. So that, it is most
particularly in the light of those rulings that |
make this motion for the record; and, of coursend, |
make it in good faith and think that it ought to be
granted.

Rule 50 provides, “A motion for a directed verdict
shall state the specific_grounds thereof'.

| move Your Honor to direct the jury to find a
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Mr, Bloch:

verdict in favor of each and every one of the Defendants
who survive, they being Sheriff Matthews, Chief Cherry
and Officer McDonald.

Necessarily, the motion divides itself because in
the amended complaint, as presently amended, there are
averments made of alleged wrongs committed by V. B.
Cherry and Randolph McDonald in paragraph 1 of the
amendment, as to which Sheriff Matthews is not named as
a participant,

The only charge against Sheriff Matthews is con-
tained in paragraph 2 of the amendment, and is that
“During the night of April 20, 1958 or the early morning
hours of April 21, 1958, the defegdants, W. B. Cherry, —
Randolph McDonald, Zachry T. Mathews, Shirah Chatman
and Howard Lee, acting under color of state and local
laws, and acting individually and in concert, with evil
design,and in derogation of their duties and responsi-=
bilities as provided by state and federal laws, caused
or permitted the said James C. Brazier, to be severely
beaten about the head to the point of unconsciousness;
that said beating was illegally administered by said
defendants individually and collectively, or in concert

with others bedt known to themselves, or by qgﬁgrs_with

the acquiescence of said defendants, while the said
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Mr. Bloch:

James Brazier was within or without the said jail; that
at alltimes during said period, the said James Brazier
and the said jail were under the custody, control and
supervision of the said defendants individually and
collectively. That all of said alleged illegal acts
attributed to the said defendants deprived the said
James C. Brazier of fﬁghts, privileges and inmunities
as well as due process and equal protection of the laws
as guaranteed by the fourteenth Amendment to the United
States Constitution and enforcing statutes., "

Now, with respect to that averment, which is the
only allegation of any supposed or alleged wrong-doing
on the part of the Sheriff, and is the only allegation™
of any supposed wrong-doing on the part of any of the
Defendants, that during the night of April 20, 1958,
after the arrest had been made and the man put into the
jail, there isn't the slightest scintilla of evidence
which would sustain the truth of that allegation.

Therefore, the result is, the legal result is that,
while these gentlemen have sat here together at the
table throughout this case, and it's been brought out
they have been present at depositions, the charges made
against the Sheriff are separate and_distinct against

those made ahainst the officers.

.1 make the motion primarily cause it's my duty to
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Mr. Bloch:
make 1t, in order to protect the rights of all of them;
and respectfiully | move the Court, first, to direct a
verdict for all of the Defendants, direct the jury to
find a verdict in favor of all of the Defendants, Mr,
Cherry, Mr. McDonald énd the Sheriff, the surviving
Defendants; or, in the alternative, or separately, |
move the Court:¥s direct a verdict in favor = to dire ct
the jury to find a verdict, when they come in with the
other verdict, in favor of the Sheriff, which could be
taken care of by request to charge, If necessary, and
that is what | will try and write out,

| might say in that connection, sir, while ['m on
my feet if | may - that's the end of the motion - but
while 1'm on my feet, yesterday afternoon at the conclug~
ion, as the Court was about to adjourn, | took my hearing
glasses off before the Judge removed from the bench and
the Judge said something that | didn't understand, which
counsel told me, that the recuests to charge were expect-
ed to be submitted this morning?

THE COURT: Yes sir,

MR, BLOCH: | had prepared requests to charge

in the light of the original amended complaint, without

the new amendment-before | left home and had them ready; —

but in the Tight of the amendment , there are certain
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Mr. Bloch:

adjustments that | have to make to them, and | would

like permission to submit those to the Court later in

the morning or upon the taking in of court this afterndon.
| bring that up at this time because those requests

will contain a requett that the Court direct the jury

to find a verdict in favor of the Sheriff and which

will, of course, take with it his official surety
bondsman, | That's it, Your Honor,
THE COURT: Do you have the rules there?

. . . With respect to the motions just made by counsel for
the Defendants, the Court is impressed at thils time
that there probably is substantial merit in the motion

o R made with respect to Sheriff Matthews and to possibly

certaln of the others.

But the Court, under the provisions of Rule 50(b)

of the Federal Rules of Civil Procedure, reserves a

decision on counsel's motion at this time for later

determination.
11 right, while the jury is still out, how much
time do counsel desire to argue your case to the jury?
MR, HOLLOWELL: | should think, Your Honor - let's

see, we've been here a week - | would say about two

—hours; that is, | think we ought to have. that much

time and 1| would hope that we would be able to do it
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Mr. Ho11oweil:

in less time. | would say a maximum of two and not less

than one and a half.
THE COURT: You mean for each side?

MR.HOLLOWELL s For each_side.

THE COURT: What is your feeling about it, Mr.
Bloch?
; MR, BLOCH: | suggest it would be about a hatf
: an hour.
THE COURT= Well, the case has been thoroughly

presented by both sides; much of it has been gone over
2 or 3 times. | think probably somewhere between what
you gentlemen have suggested is probably best in the

—  — light of everything. | suggest that-you take anhour
to the side and divide your time as you may wish.

MR, BLOCH: You don't have to use it.

THE COURT: 0f course, you doh't have to take
the hour, Mr. Bloch; but |'m saying that | will allow
each side a maximum of an hour and you can advise the
Marshal before we begin the arguments about how you may
wish to divide your time and whether you wish him to
notify you. Of course, as you argue, you will have
a clock right there in front of you and you may not

wish him to notify you but we do that when counsel wish,

Suppose we take a recess at this time of about 10
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The Court:

T,

minutes and then it will be my intention that we completer
the arguments before we take the nonn recess; and then,
after we take the noon recess, | will charge the jury at
that time. Take a recess now of about 10 minutes.

RECESS: 10:55 AM to 11:05 AM - FEBRUARY 8, 1963

THE COURT: A1l right, if you gentlemen want
to argue your case, the Plaintiff has the opening and

conclusion.

SUMMATION - PLAINTIFF OPENING

MR.KING: May it please the Court and gentlemen

of the jury, this is an action which has beén brought by

ﬁ-g-";! 3:3’,:§ﬁ
; h
Mg

the Plaintiff in this particular case under the laws of
the State of Georgia and under the laws of the United
States, which afford to any citizen redress of certain
wrdngs which have been perpetrated against that citizen.
Specifically, in this case it happens that the person
whom we contend that the wrong was perpetrated against
is now deceased, Under the law, however,the Plaintiff,
the widow of the decedent, is given a right of redress
for these wrongs which in life were perpetrated against
the decedent.

In our petition we allege the defendants, Mr. Cherry
— ~ and Officer.McDonald, perpetrated wrongs in_contravention

of, perpetrated wrongs in violation of the rights of the
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Mro King:

decedent and, therefore, of the Plaintiff in this case.

We contend that these wrongs proximatély caused an

injury to the Plaintiff and that,-therefore, she is

entitled to redress under the laws which so provide.
WE TAKE THE position, gentlemen of the jury,

that under the evidence, under the testimony which has

been presented in this trial, that we have ﬁade out

our case by that amount of evidence required by law

to entitle this Plaintiff to the relief which she is

seeking; and in this particular regard | would address

your attention to some of the evidence and a very

supmary in a panoramic way.

— — ~— Your attention is called to the evidence regarding -
the first thing in this particular situation, and that
is the matter of church, The testimony clearly indicates
that James Brazier on the day of April 20, 1958, along
with his family, attended church at the | HOPE Baptist
Church, and subsequently he went on to another church;
and there are witnesses to quite clearly and unequivo=
cably indicate what this man's activities were; and
certainly, in the true American tradition, it was quite
consistent with keeping the Sabbath holy.

_But | call your attention in the sequence of events

'\»‘ﬁx R T ’ T T
g '
|

to the transactions surrounding and regarding Odeil Braziqr,
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Mr.King:

You recall the very contradictory testimony in the
statements of Officer McDonald and the statements of
Mr. Herrington,

1 submit to you, and the Court, | am sure; will
charge you that you may be authorized, where there is
such contradictory testimony, to ignore all of it,

| call your attention further to the evidence regard-
ing this matter of threatening language. 1| submit,
bentlemen of the jury, that after the expiration of
three days trial, the most we heard was an utterance
attributed to James Brazier, being "1'11 get you even

if it's after dark', or something to that effect. But

mind you, tﬁ;ee'day;'agger trial and Bhly-after this
period of time do we get a qualified feature, which makes
reference to ''you're going to get hurt".

Let us go on, gentlemen of the jury: | call your
attention to the course of events that take place at
the home of James Brazier at the site wherein this human
tragedy is made evident, James Brazier, the evidence
conclusively shows, was doing what every sober American
citizen would be doing on the Sabbath, He was inhis yard
with his family about him, his chilidren there, his wife
there, - There—is—not-one-shred of evidence to suggest.-——

that there was any impropriety in what he was doing at,(,: :




Summations Plaintiff 1048

Mr. King:

the time he was arrested, The only suggestion that
there is in this total situation that James Brazier
did anything is of a defensive nature and that was to
fend off the bludgeons of an officer who was attaéking
him by grabbing his head,

Your attention is also called, gehtlement of the
jury, to this matter of control and custody. Certainly
it is undeniable that the Defendants, all of tHem,
were inthe custody or had in their custody and control
the decedent. |

it is further called to your attention the general

operations of the jail, Here we had a jail in which the

" City Police Department of Dawson, the Terrell County

authorities are all acting and using and directing under
the headship of the Sheriff. The jail is under the
custody and control of the Sheriff,

We go on further, gantlemenk of the jury, and we
call your attention to the efforts on the part of the
family after there had been this arrest, and James C.
Brazier had been placed in jail; and we talk about ‘the
efforts, the uncontroverted evidence of efforts on the

part'of the family to secure medical assistance and pro-

~tection for James C, Brazier. Every—bit of _testimony

that has been given in this regard tends conclusively to
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show that Brazier at all times was in the custody and

control of the Defendants named in this suit,

The only conflict that we have here, and | would
certainly call your attention to it, is as regards the
testimony tending to put James Brazier at one place,
with the overriding weight of authority, the over~-

riding evidence in this situation showing clearly that he
was another place, still in the custody and conttol of
these Defendants.

In furtherance of showing how complefely this
custody and éontrol was on the part of the Defendants
in this situation, there is evidence to show, there has
ovidence that has been admitted by the Defendants them=~ "~
selves that all during the course of the night there
were visitations that were made.

On Monday Morning we find the decedent, James C.
Brazier, in this situation going to council, going before
the Mayor of the City of Dawson., Of course, notwith=
standing all of the tedxtimony to the contrary, the Mayor
stil] says that James Brazier on that particular morning
did not stand trial because there was a request for a

continuance of his case, but because of his grotesque

. appearance, grotesque_here in_terms of physical appearance

about his face.
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We talk about the trip to Columbus, We talk about
the operation and you heard the testimony of those
physicians, indicating what the situation was, and the
extent of damage and injury that was occasioned.

We talk about the evidence of this man's physical
condition prior to this tragedy. Certainly the evidence
indicates that James C. Brazier was & healthy man, a
man who had enjoyed good health; he was gainfully empidy-
ed, a good provider, As a matter of fact, gentlemen of
the jury, this man had a life expectancy fn excess of
33 years,

| say, in conclusion, gentlemen of the jury, in the
light of all the cumulative evidence which has been
presented to you, we think that a case has been made
out in this instance by a preponderance of the evidence,
that amount of evidence which isrequired to establish
liability; and, in consequence of this, gentlemen of the
jury, we respectfully request, we respectfully ask for
& judgment as prayed. Thank you,

SUMMAT ION ~ DEFENDANTS

MR, BLOCH: ¥ the Court please and gentlemen
of the jury, Of course, !'m assuming that all of you

gentlemen-have served on juries before, _1tis probabiy_

useless for me to say to you that you take the law from
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the Court and not from me, 'So, if | should during the
course of my remarks say anything about the law, it's
just because |'m so used to talking about the law that
perhaps | overlook the fact that His Honor is the one
charged with the duty, responsibility and privilege of
telling you what the law is. |
And in talking to you, we've been alloted an
hour to the side but 1'm going to try to limit my
remarks so as to divide time with Mr, James Collier
here, my new-found friend, who has been of such
tremendous assistance to me in the 3 or 4 rather
gruelling days that have preceded my standing here now,
T M My experience in the courts of this area goes back
a long, long ways, | can recall that here in Americus
the Honorable and revered Littlejohn, Judge of the
Superior Court of this circuit, and my appearance before
him for the first time, when | wasn't much ofder, if as
old as som e of my associates here, And | can remember

before Senator George was elevated to the Court of

Appeals and the Supreme Court, and finally to the United
States Senate of his being presiding judge of some coun-
ties in this area, the Cordele Cfrcuit, which embraces

. Crisp and Dooly, Ben Hill-and-Wilcox. And | can recall

6ven the elder Judge Worrill, who was Judge of the
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Pataula Circuit back in those days, more than a genera-

tion ago, and whose circuit embraced Terrell County.
Now, | state that, just that brief historical

statement. 1t might tend to show how old | am and how

long my professional career does go back, | state

it, hot just to be talking, but | state it because my

appearance here before you and His Honor these past

few days has been a unique one in many respects. But

it's one in which in one respect particularly, in the

twilight of a career that | cherish, the opportunity

to do what | can in a case of this sort for what | think

is the proper administration of justice in this land

of ours,

What stands between the United States of America
and the influences of those vhich would destroy us
externally, what stands between we of the Untted States
of America of all races and creeds and those who would
overturn and assail us and destruy us, is the courage
of those who have in their hands the defense of the
United States of America.

And what stands bewween us - | mean by that the
Army, Navy and the Air Force - aﬁd what stands between

us,- you and me, our families and all other .law-abliding

citizens, what stands between those of us who are law-
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Mr. Bloch:

abiding zitizens or try to be and domestic lawlessness,
domestic lawlessness on the part of those who are not
inclined to behave themselves in a legal manner, is a
courageous law force, a law force composed of sheriffs
and their deputies, elected by the people of their
respective communities, by state troopers; and finally

at the lower level in the heirarchy of the administration
of the police force perhaps bui just as important as
any of the others, the chief of police of towns and
cities, large and smé11, and their patrol, the members

of the police force, who night and day, nights when you
and | and esur families are sleeping, so that we may

we rely on those men to do their duty, to do nothing more
than their duty, not to be brutal, unnecessarily, but to
protect every man, woman and child and baby who rely upon
them for their protection, so that they may peacefully
sleep or peacefully in the daytime go about their
respective livelihoods.

Now, gentlemen, viewing the case from that standpoint
upon which | could elaborate to a great extant but which
for many reasons | don't care to élaborate on, let's
just take—in a capsule just what happened on this Sunday,

April 20, 1958:

i
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You've got a whole lot of soup stuff here. We've
got soup meat, a 1ot of vegetables and a lot of water,
which comes in the form of testimony from the sténd; but
if we could just take it and cook it down to a broth and
put it almost into & capsule, if the capsule is big
enough, and try to resolve the conflicting statements,
let's just see in capsule form just what this case is
now :

The case originated in the act of Odell Brazier,
the father of the deceased, James Brazier; If it hadn't
been for 0Odell Brazier, who | suppose - who was on the
witness-stand before you, if it hadn't been for Odell
Brazier, we wouldn't be here today trying anything
because Odell Brazier started it all, He was the
man, | believe, who was one of the very first witnesses
for the Plaintiff here,

Counsel who opened talked about going to church.
Well, he may have gone to church, | don't know., They
had rather long church services that day, from 12:00 to

3:00 and then from 3:00 to 4:00 or 5:00 or 6 o'clock in

the afternoon, rather long for mere church services, But be

that as it may, Odell said he was there and | have no
reason to believe that hewasn't there; but | have reason

to doubt very seriously that he was praying all 'of that
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time or worshipping all of that time, because the first
word of his activities onw that day which comes from
anoutside wifness is that of the man who drank a little
liquor with him that afternoon. Oh, it may have been
that afger he was through with worshipping that he felt
the need of liquid sustenance, | don't know; but at any
rate he indulged in it. | can't remember the pames of
all of these people. Ibelieve that particalar man,
colored man, was named Nixon, He testified that he
and 0dell drank rather copiously in his piace of busi-
ness and that when Odell left his place of business

he went out on the streets of Dawson in a Chevrolet
automobile, whether it was a ‘56 or '57 or '58 model
doesn't make any difference. They are all pretty
dangerous, even these little bitty ones, when the

man that's driving them is indulging in Georgia shine,
And that's what Odell was doing on that occasion.

And he got out on the streets of Dawson on a
Sunday afternoon propelling that high-powered automobile
through the streets; and there comes to your assistance
and ours in the determination of what's right and wrong
in a case of this sort, there coﬁes to our assistance
a gentteman, Mr. Ellington. He has no relationship.

with the Sheriff, with the Chief or Mr. McDonald. . He's
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a law-abiding American citizen, one of those, one of
that class who needs the protectionof the Sheriff and
the Chief of Police and, yes gentlemen, and the protec-
tion of the courts, in supporting the administration of
justice by the police officers, as long as that justice

is administered according to law. And the Court will

.te1] you what the law is, That's why | leave the law
angle to him, The Yourt will tell you what the law is
with reference to the amount of force necessary to make
an arrest under any given circumstance.

But on that occasion, on that Sunday afternoon,
0dell had been to church maybe, having come out and
imbibed rather freely, having gotten into that automobile,
and then appears on the scene this Mr. Ellington, who
has been connected with the same company, Southern Cotton
011 Company | believe, for a mighty long period of time,
15 to 18 to 20 years in Dawson and now in McRae. He was
out riding that Sunday afternoon with his wife and his
daughter, whom | believe he said at that time was 12
years old.

Now, he tells you what happened. 1s there any

reason for Gene Ellington to get Qp before His Honor

B B _..ahd you gentlemen of the jury and. perjure himself? What

is he to gain by violating, not only the law, but one of
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the Ten Commandments? What reason would Gene Ellington
have to bear false witness against his neighbor, to
perjure himself in a court of'law, in a court of the
United States? Nohe whatsoever. Sworn to tell the
truth, the whole truth and nothing but the tuuth, he
raises the curtain of this little drama by driving down
that street with his wife and little girl and, seeing
0dell Brazier driving that high-powered automobile in
such a reckless and dangerous manner that he drove clean
off of the road up into a parking lot to avoid him,

And | assume that it's possible for me to infer

from the evidence that, if his wife and little girl
“hadn't been with him—= he owed the first duty of pro- — -
tection to them - that perhaps he would have turned

¢ around and gone back and done something about it himself;
but luckily, luckily about that time there turned up

one of these gentlemen, to whom | take off my hat, who
endanger themselves day and night for the protection

of you and me and our loved ones. [t was his job,
whatever compensation he got from the City of Dawson,
whatever it may have been, was paid to him to protect

the people of Dawson from insolence of that kind. And

he did just exactly what the law demanded of him and

required of him under his oath of office as a policeman.
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He went after him. And as he went to arrest him,
as he went to arrest him, he found tw pints of Yiquor
on him, a half-pint perhaps, and he took them off of
him and he took a pocket knife off of him; and he told
him to get oQt of the car.

Luckily about that time, | sayluckily, it was
certainly lucky, | believe, for Mr. McDonald, because
| think his heart and his courage in being a policeman
are bigger and more to be admired than perhaps his
physical physique, because he's a little man, a little
man in size | mean but a big man in courage and bravery
to have been making a living for himself and family in

t that line of work; weighed 135 pounds, | believe, 46
years old, 5 feet 6 or 7 inches tall; without any help
at allon that Sunday afternoon, seeing thaé man perform-
ing his dangeroﬁs stunt, he went after him and he caught
him. And | say luckily for him, Mr, Herrington happened

along, because if Mr. Herrington hadn't happened along,

thereisn't any telling what sort of case might have been
tried down there in Terrell County, because there isn't
any telling what Odell Brazier, with the assistance of
James Brazier, who turfhed up about that time, might have
done. -

o . C— S - - - —

But with the assistance of Mr. Herrington, he was
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Mr. Bloch:
put under arrest and taken to the jail and put in the
bullpen which you've heard described,

Now, | accept, for the sake of the argument without
quibb]ing on words, | accept for the sake of the argu-
ment the threats in the language and in the words which
counsel in his opening argument here before you has
stated to have been made. The general tenor of them was,
{'1] get you." They were threats against an officer
doing his duty for your protection and mine and folks
like us who try to live under the law.

So, when the officer, Officer McDonald, had

completed his duty in putting Odell under arrest, he

—could have ignored James. He could have let James go

around and drink some more whiskey and do no telling
what, perhaps beat his wife up or beat somebody else
up. But that wasn't what he conceived to be his duty
there that Sunday afternoon. He conceived it to be
his duty, not merely for his protection == all he would
have had to have done for his protection was to forget
it and leave James alone, but he wasn't thinking about
himself, He was thinking about whose whom he was
sworn to protect and whose duty it was to protect. He

was thinking about what the law_required, the oath he

had taken.
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So, | suppose = and | think !'m entitled to this
fromthe evidence - that knowing of his comparative, not
physical weakness because he doesn't look like he's weak -
but comparative physical strength with what he might
have gome up against if he had gone down there in that
neighborhood by himself. | reckon as we grow older in
years, gentlemen of the jury, you somet imes wonder why
we lawyers ask so many questiéns, and particularly why
| asked Hattie Brazier, when she was on the stand, to
name all of the people that were down there in the

neighborhood at the time when Mr. McDonald and Mr,

Cherry came down there to arrest James; and did you
e .. near the list of names that she read out, some 10 or B
12 of them, all gathered down there in that neighborhood?
Now, | might interpolate to say that it's rather
strange that just 2 or 3 of them took the sgand, but
we did see Bill Roberts and we did see Hattie B. Williams
and one or two others. But be that as it may, wouldn't
Mr. McDonald haee been rather fool-hardy, after that

S - ~ threat had been madé, and after he saw it and not only

observed by him but okserved by Mr. Herrington too,

another gentleman who | say had no reason to perjure
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his head into a noose,_without having some help. Why,
he would have committed suicide by going down there
like that.

But anyhow, he did it and |'m glad he did. He told
Mr. Cherry about it and he and Mr. Cherry did what the
law required of them or certainly what they should have
done under the circumstances existing, whether the law
required it or whether it didn't, They went before a
judicial officer, a Justice of the Peace, and got a
warrant and, armed with that warrant, they went down
there in that community. And | have no doubt that when

Mr. McDonald asked the Chief to go with him  he wasn't

" Chief then ~ asked Mr. Cherry to go with him, that Mr,

McDonald and Mr. Cherry too had in mind the previous
experiences which they had had with James Brazier; and
were taking more chances going down there in the dusk
among - at least one of the persons whom they knew to
have been drinking whiskey on that Sunday Afternoon.
But they went down there and evidently James knew
what they were coming for, because he came out; and
when he came out, he started, not immediately but when

he got down toward the car, he started resisting and

fighting. —

Now, right there at that time the question is, under




Summation: Defendants 1062

Mr. Bloch:

all of the circumstances of this case, law and fact,
taking into consideration the character and reputation

of the man,a man whom Mr. McBonald had seen and arrested
for beating his wife, a man who had made a threat against
him just a few hours before - started to take him down

to the car, and when he went to get into the car, when
Brazier started to fighting and swinging at him, it wasn't
until Brazier swung at McDonald 2 or 3 times that Mr.

Cherry hit him.

Hit him with a pistol? why, no -~ not the slightest

evidence that he hit him with any pistol. He hit him

with a slap~jack, which in some respects, | believe

it's said, resembles that or a black~jack, just with
sufficient force to compel and to perfecthe arrest ,

which is the language of the law. And when he did, they drove

on off, they drove oin off and when he got him to the
jail, Mr. Cherry called the county physician to come

down there on account of these slight wounds that appear-
ed on his forehead.

%_m”, Now comes the county physician and his testimony is
very important in your determination as to whether or

not more force was used than oughf to have been used.

R | R Counsel who preceded me representing the Plaintiff says |

they've made out a case here before you. This paper that
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was filed here, vhat we lawyers call an amendment, was
filed here just yesterdaym | believe, or the day before,
the Plaintiff in it alleges that James Brazier was
illegally arrested, illegally arrested by Mr, Cherry
and Mr. Randolph. s there the slightest proof, the
slightest iota of evidence of any illegal arrest, when
he was arrested under a judicial warrant, issued by the
proper judicial officer on that Sunday Afternoon.

And they gofurther and say that pursuant to said
illegal arrest that he was incarcerated in jail.  Now,

the truth of the case as it appears from the evidence

is this, that he was incarcerated in the jail by reason
of a legal arrest, and he was arrested at a time when he
was under the influence of whiskey, Sunday, Saturday,
Tuesday or Monday, been to church or hadn't been to
church; whether he had eaten or whether he hadn't eaten.
The Plaintiff here said he had no dinner that day,
| don't know whether he had or not but the preacher said
he ate, Now, take your vhoice , It doesn't make veey
much difference whether he had eaten or not, but it's
undisputed almost that he had drunk and that he was

drunk, or certainly under the influence, because who

b

 says that,-besides Cherry and McDonald right there? .

The County Physician says it.
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Now, it was brought out in the evidence that Dr.

Ward was the county physician, was summoned here for
what we lawyers call taking depositions on the 10th
of last October., | happen to remgmber that date
vividly because | was wishing all day | was home. |t
was the day | was beginning my 70th year., 1t was my
69th birthday and | wanted to be home, but 1 was down
here taking depositions all day rlong right there in
that room. And among those who - No, | believe | have
the wrong date, that wasn't the date,October 10 when
Dr. Ward's testimony was taken - it was taken on

NovemBer 24, a football Saturday afternoon over in Albany;

S e e and it was taken at the instance of counsei for the

Plaintiff,

Dr. Ward swore before you, and 1 guess it's to be
assumed that he swore the same thing then, that when
Cherry called him or when somebody called him, he came
down to the jail, he examined Brazier and he described
to you the superficial wounds that he found at that
time, and he was under the influence of alcohol at that

time; said that his speech was incoherent; he examined

his eyes, ears, nose and throat and he could very well

~—= |~ o~ determine that he was under the—influence. [ started —

fd?éay:drunk. I don't know @hether he was drunk or—not: |-
e . I__,& i : ‘-.-l L
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but he was under the influence éf whiskey.

Now, what reason did Dr., Ward have to testify
falsely? |f you doubt him, if he needs verification,
| think the strongest verification of all is this, that
his wife busied herself there and it is to her credit
that she busied herself there. She came down there and
found Mr. Ragan Arnold, his boss man and-Mr; Arnold
at his first opportunity came down there. |f he hadn't
been drunk, if she just didn't want him around the house
in the condition that she knew he was in, wouldn't she
have bailed him out? She had his boss there, his boss,
and his earnings have been shown to you., Wouldn't she
have bailed him out there? She preferred for him to be
where he was, in that jail, because she didn't want any
repetition of incidents that had gone before when he
was in that condition. ’

Now, there is this, in the face of that, gentlemen,
and 1'm going to take it this far and |'m going to stop
because | don’t want to take up all of my young brother's
time, in the face of that, they come before you and allege
in this amendment just filed “that in the@&rly morning
hours of April -- either on the night of April 20 or

the early morning hours of April 21, 1958, the defendants,

W, B, Cherry, Randolph McDonald, Zachary T, Matthews,
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Zhirah Chapman and Howard Lee" -~ Mr. Chapman and Mr,-Lee
are dead, as | stated to you Monday Morning. ~ "with
evil design and in derogation of their duties and
responsibilities as provided by state and federal laws,
caused or permitted the said James C, Brazier to be
severely beaten about the head to the point of uncon-
sciousness, and said beating was illegally administered
by the defendants individually and collectively, or in
concert with others best known to themselyes, while the
said James Brazier was within or without the said jail;
that at alld times during the period Brazier and the

said jail were under the custody and control of the

Shef?%?& who theymgry to bring.fggé this case;
Now, where is the slightest scintilla, iota, dot of,
evidence that any beating was administered or any wounds
inflicted on James Bfazier after he was put in the cell
block around 7 o'clock that evening? On the contrary,
we did our best to bring to you every person who saw him
between the time he was put into that jail and the time
that he went up to the police court, and Mayor Singletary
testified that there - and counsel for the Plaintiff
overlooked the fact that Mayor Siﬁgletary said, that

wheri-he was therein court he appeared-to him to be drunk,

‘1 guess it was one of these hang-over drunks.
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But at any rate, where was the slightest évidence
of any beating being administered to him that night.

The Sherfff wasn't anywhere around.,  The Sheriff has
sworh 2 or 3 times thay he knew nothing about it, about
James Brazier being in jail until he saw him let out
fof court the next morning.

Eugene Magwood was one who testified down here on
October 10, my birthday, They brought him here. Ve
brought him here before you, They brought him here
to test!fy on depositions; we brought him here before you,
Even Odell says he saw hlm that night, | don't rely
on what Odell says because | don't think Odell ever
saw him that night, ~ Odell was over there in the bull~
pen, where James was on the other side in cell No.2.

But taklng his statement as belng true, which we would
assume not to be true, what were they doing? Was he
beaten Into unconsciousness? Was he suffering very much
i1l effect from the blow that Chief Cherry had struck
him?

You remember my questioning of hiﬁ, what did they

They just sat there and talked about Zion Church, so
he said; and they talked about 1-6r 2 other things; and
finally they got sleepy and-the last thing he saw before _

he went to sleep was James Brazier smoking a cigarette,
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Magwood, oh they call him all sorts of things
now, Magwood testifled, and he's not a trusty for the
Sheriff any more. He's not under the Sheriff's control;
he's workinglthere for a company. He says he saw him
during the night and he ckaned up his cell aﬁd there
was no evidence of blood or soitd clothing or anything
of that sort,

Finally, as far as |'m concerned, finally, if he
had been beaten into unconsciousness there that night,
or if the blow that the policeman hit hlm had had the
effect that these people contend that it had, could he

have walked out of that jail under his own power? That's

when the Sheriff said he saw him walking out of therre

under his own power going to court, nobody helping him,
Magwood also saw him,

But perhaps, above all, the good lady, Mrs. Radford,
whom we sort of hated to bring into a case of this sort,
but she was the last person that saw him before he went
into the Mayor's Court; and he got out of the car walk-
ing along with his father and with the'policeman under
his own power, dressed normally, walking along the
street to the Mayor's Court. Beéten into unconsciousness

they say.?_ — _ S —

Now, gentlemen, ['ve taken all the time. that we
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.

alloted to me, and | conc]ude where | started, that
in some respects my appearance here is an cccasion that
| cherish though not in all respects, because it.gives
me the opportunity to say what | think, within the
bounds of the law and within the confines of hy privi-
leges here in this case, to testify to and to commend
and to thank men like Mr. Chefry, Mr. McDonald, and
Sheriff Matthews, who in éndangering their own lives,
are withstanding threats like the one that was made
againét one or two of them down there that day, and
constantly day and night are striving to protect you,
me, but above all, our children and our grandchildren
against what might be lawlessness; officers of the law
who did thelr duty on this occasion, and | commend them
for it, and | hope that when you come in with your
verdict for the Defendants, all of them, that you will
too, telling them and others in positions like them
to keep on doing their duty, protecting the good people
of this state, white, colored, red or yellow, against
the onslaughts of domestic lawlessness.
i thank you.

MR. COLLIER: £ | may, Mr. Bloch, | will stand

on this side. Mr. Bloch commented inhis introductory

cemarks that he had found a new friend in me. [Itis
-
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true that he didn't know me before he came to Terrell
County, but | knew you, sir, Mr. Bloch has had a dis-
tinguiéhed career before the Bar of this State and the
Bar of the United States, as we say in Terrell County,
for nigh on to 50 years; He |s not only known to me
but he is generally known throughout this Nation as an
authority on constitutional law. It is my pleasure
and my privilege to be associated with him, it's a rare
privilege in my locality to get such an opportunity,

[t may be interesting to the jury torknow that
now 1'm the Mayor of Dawson, Georgia, Mr. Cherry is
still the Cﬁlef of Police in Dawson, Georgia, He has
been the Chief of Police In Dawson, Georgia, continuously
since his first appointment to that office. | say of
him and 1 will repeat what has been said of him by
writers in the Atlanta newspapers, that he has one
of the levelest heads, some of the soundest discretion
and some of the best qualitles of any law officer in
this State; and, gentlemen, | stand up here and tell
you today he has them, and ! hope we have shown them
to you., | know he has them,

Mr, Cherry told you something the other day, notil

when | was questioning him on the stand, not when I

had him in my office on many, many occasions, prepgr;hgg
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Mr. Collier:

for fhis tria}, or taking notes or working on testimony.
He just made this statement to me off-hand the other
morning'ridlng up here.

MR, HOLLOWELL: Now, | submit, may it please the
Court, | think that is going to be a bit improper. |
really apologize to counsel for interruping his argu-
ment; but for him to testify or seek to relate to the
jury something that Mr. Cherry said to him outside of
the court, which is not a part of the evidence, | think
would be improper.

MR. COLLIER: That will be all right, Your Honor,
| 'm through arguing; | don't want to ever get into
another argument; that's the way | feel right now.

{111 tell you something that | think, | think that
if Mr, Cherry had to make this same arrest again, | think
he would make it in the same manner and in the same way
that he made it before,

{'m not going to enter into the many inconsistencies
that have been presented by the testimony of their
witnesses and our witnesses, our cross-examination and
their cross-examination,

As Mr, Bloch pointed out, 0Odell Brazier took the

__stand, the father of the deceased; he testiflied to

‘everything in the world except he didn't say that the
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deceased had any injuries other than those testiflied to
by Mr. Cherry; and, as able counsel pointed, out, when

he 1ast'saw his son that night, if he saw him, that he

was smoking a cigarette,

Jacob Minter, James Latimer, Grace Gibson and several
others, who testified that the character of the deceased
was exemplary, that he was a model citizen; and yet,

you have his police record introduced into evidence.

on the stand, and you remember what she said on cross

examination. She made none of the statements they were
attempting to solicit from her.— | believe she said,
“That's what you said, not what | said.” She referred

to the Sheriff one time, and what did she say about the
Sheriff? She said that if they didn't leave her alone
and get out of her house, she was going to call the
Sheriff. That was the only reference that | know of

that was ever made of the Sheriff by Mary Carolyn Clyde.

terror, tht they would be in a better position to
testify to what it is., There may be a reign of terror
but | say to you it's more likely that they know more

about it than we do,

Collier:

SUmmationziﬁéfendanfé

Now, we had 1, 2, 3, ik, 5 witnesses, James Reynolds,

They had the audacity to put Mary Carolyn Clyde

| do believe that, if there were any reign of
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Mr. Collier:

I'm not going to take all the time allotted to me,
Mr. Bloch, | do want to close in saying this: ft's
been my‘practice since wetve been here to write you
ﬁotes. When we would heér a witness testify to something
that we knew wasn't the truth, | would try to write a
note and explain or tell what witness | had interviewed
to controvert that fact. But of all the spots that
| 've been on this week trying to build our case, | have
never been on a spot such as l'm on now, trying to follow
this counsel in argument.

MR, HOLLOWELL: Mr. Bloch, do you mind if | use
Y7 this corner here sometimes; | want to be able to show
some things to the jury? -
MR, BLOCH: Oh no,

PLAINTIFF'S CLOSING SUMMATION

MR, MOLLOWELL: May it please the Court and gentle-
men of the jury: It's been a long, long week and in many
respects | sympathize with you, because this has been a
difficult case, fraught with many complexities, many
niceties of law, many negations, many contradictions.
| realize, of course, that you gentlemen, after you
have sat in those hard chairs - | know that they are
! . hard because | didn't see any cushions = and 1 know

how hard mine gets, and lget to get on my feet sometimes;
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Plaintiff: closing - 1074

Mr. Holloweil:
and then have to go and do your chores in.the evening
and attend to your business and get back here in the
morning, that this is tough. And it's tough on the
lawyers; and | don't know about you but I'm tired,
But | have a job to do as a lawyer and that is all that
| have ever tried to do here is to do my job as a lawyer.
| know that youhave sat here for the last 40 or 50
minutes and listened to the distingushed counsel and
his associate. He is dinstinguished counsel. Ve have
had the occasion to be on the table befoee on opposite
sides, but we have always had the good fortune of

having a gentlemanly and a lawyer's relationship.

“ This is what the profession demands. This is what

it has always been. | think, héwever, | do have one up
on him; 1| have had the.occasion to cross-examine him

one time and | don't think he has had that of me yet,

but that is not to say that he will not have, He has

a duty to do as a lawyer, toutry to take what he has

and make the best appearance with it that he can. This

is his job and it has been, and | am sure you will agree,
a most difficult job. It has been more difficult than
that from the comparative to the progressive to the

superlative in difficulty, in trying to weave & defense
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Plaintiff: closing 1075

Mr. Hollowell:

or broth. |t has been a difficult job.

| Qould like to feel confident that you realize that
it is gtill the same water that it was, boiled and re-
béiled, but still water; He would have yu believe
almost that rice was wheat; he would have you believe
perhaps that pink was blue; and he woulﬁ have you bglieve
and draw inferences from facts which did not exist; he
would have you believe that the bald untruth is Tilly
pure and verily true, But it isn’t.

And when you think through all of the evidence
you will realize that. For instance, he had the audacity
to say that Dr, Ward said that James Brazier was drunk,
that he was under the influence of alcohol. Dr. Ward™"
was on the stand at least three times and you remember
when | asked him, "Doctor, you say that you smelled
alcohol, are you saying that the condition in which
James Brazier was came from the drinking of alcochol?”
Do you remember me asking him that? He said, "1 cannot
say that.," The only thing he could say was that he
smelled, he said, the odor of alcohol; that's all.
That's all. This could have come from mapny sources,

As 1 run through, | want yoﬁ to think with me,

gentlemen,_and try to bring back into focus the_actual _

uncontradicted facts, as distinguished from the half-
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Mr. Hollowell:
truths, the finesses, the denials, the contradictions,
that have been made in this case. There have been so
many . } know that sometimes it became boring perhaps
to you to see counsel Fiﬁe and time and fime and time
and time again come up there with the record, which
the Defendants stipulated was an accurate record of
the depositions which had been taken of those particular
witnesses, They stipulated that it was and yet, time
and time again,

Briefly, yes, in this case there is evidence

that these folk had been to church, a country church,

AT,
i

You know this is spring, this was spring. This was almost

getting most comfortable, it's pleasant, it's a Sunday
evening, it was a nice Sunday evening; people were up

and down the street, we can presume. |f you go to church
out in the country, it's a long aftrnoon affair, 1 mean
this is not anything uncommon, These people had been to
one church and then they had been to another.

%Q- It appears that Odell Brazier was stopped by this

. officer over here, Officer McDonald; and he says that

gf even before he opened the door, hé could smell alcohol,
gg_} — - —— This is what he said, But, of course, Mrs McDonald said -

many things and Mr. McDonald was gontradicted many times.




Plaintiff: closing 1077

Mr. Hollowell:

| want you to remember. Remember what my associate
counsel told you when he made his opening argument,
that when youfind there have been these contradictions
in testimony, you are at liberty and are authorizedlto
even disregard all of their testimony. How do you know
what to believe? How do you know what to believe?

Mr. Ellington says - he was called - that he
passed by there and that this man almost ran him off
of the road. There was no testimony that Mr, £llington
ever came back to the scene. There was no testimony that
Mp, McDonald saw this. And Mr. Herrington, who was
allegedly there, and | say allegedly, didn't see Mr,
E1l§ngton; and yet, he says he ran right down and
followed right down behind the man and then drove
past the caf and stopped, Of course, Mr. Herrington
said many things, he said many things.

This is Mr. Herrington, the officer's alternate,
who cannot estimate any kind of distance, whose eyes,
if you watched them, were shifting hack and forth over
inthis direction, and it was with difficulty that he
answered the guestions. "This is the man who w luntarily
said, "They will tell you that l.go and help them.”

I want you gentlemen to think back through. these____

witnesses that have been put on to corroborate statements
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Mr. Hollowells

made by these officers, 1 call your attention to the
fact, gentlemen, that certainly the officers of the law
should Have respect; certainly they have a responsibility
to protect you and me and every other citizen; but, you
know as men of the world that it's not always done. That
is the very reason for the Federal statutes which exist
and state statutes which exist, to contain those who
become so obsessed with their authority that they deprive
citizens of their rights; that they take instruments 1ikw
this and bludgeon people,

| want ya to take this out with you, feel it, just
let it touch your knuckle, not your head, gentlemen;
let it just touch your knuckie, Feel the weight of this
thing.

You have to earn the kind of respect that the good
counselor here would you to have for these men; you have
to earn it.

Mr. Herrington said he helped put the man in the car,
Fven Mr. McDonald, with all of his contradictions, didn't
say that. You rememberthis, Mr. McDonald said he was
standing up toward the front of the car. He didn't ever
say that Herrington put his hands on him. No. Mr.
Herrington says "1 helped put him in the car;_ | went

around and got the handcuffs and put them on him," Mr,
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Mr. Hollowell:

McDonald didn't ever testify that there were any hand-
cuffs put on the man., You never did hear that coming
from Mr; McDonald. Where did he get all of this?

And then he testified away late, you remember we
were almost through, and he finally decided, "Yes, they
told me to say this", that he was kicked, that Odel}
Brazier kicked him, But he didn't remember that Mr,
Cherry hit Odell Brazier over the eye, he didn't remember
that, Mr, McDonald says it happened virtudlly simulta~
neously, that Odell kicked him and that he took his
black=jack and just kind-of did that (demonstrating)

%35 to him., | mean, how are you going to helieve this kind
~of person; how are yougoing to believe this kind of story?

He sald, yes on the end, he saldwhen young Brazier
came up, he said “1'11 get you even if it's in the
dark." And then, he decides that he said '"You're going
to get hurt, I|'11 get you even if it's in the dark."

And then he decides that he said both things, You saw
the man; you have to appraise him,

e You heard me cross-examine Mr. McDonald., Here k4

‘ years 9 months and 17 days after this happened, he

now for the first time, after depésitions, after being
l}'—“'“—— - . on the stand on direct testimony, after being on the L

stand on cross-examination, and after the amendment, he
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Mr. Hollowell:

then decides that he had better put the word 'hurt’ in
there some place, because there wasn't anything that
James Brazier had said, which would give him any fear
or any apprehehsion. There wasn't anything that James
Brazier did. Brazier didn't touch him; Brazier didn't
touch his father. Mr, McDonald even said that, that
Brazier didn't touch him, that Brazier didn't touch his
father, Brazier didn't try to get in the way; Brazier
didn't even try to help get his father into the car --
James Brazier, )'m talking about. There was nothing that
James Brazier did on that occasion to justify these
officers seeking a warrant or ever coming down to his
house, This is the most asinine and ridiculous thing
in the world,

But what did they do? They ran down and got a
warrant, And then, in their zeal of passion and hate,
in their effort to demonstrate just how much power they
had, they rushed and got the warrant, they said. And !
want you to look at that so-called warrant when it
comes; | want you to look at the difference in the ink
on the warrant; | want you to remember that McDonald,

Officer McDonald recognized, he said, his signature

‘and that he signed it. And | want you to see that they

have the signature of a Justice of the Peace on_there;
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Mr. Hollowell

but the Justice of the Peace never did come here. There
was plenty of time to bring him. Where was he? Where was
he? Where was he? He wasn't going to let himself
become involved in this thing; too much integrity to

let himself become involved in this thing, in this effort
to deceive, in this effort to show a face, which on the
surface, the scheme which is behind it is corrupt. That
the evidence is pretty clear on.

In the Odell Brazier situation out there, only Mr,
McDonald talks about two bottles, half empty bottles of
Moonshine liquor he took off of the man. Herrington
didn't see that; nobody but Mr., McDonald saw it. And
“then, Mr. McDonald had the audacity to sit in the witness
chairz in a court of law and talk about being an officer
of the law and having the responsibility to carry out
the orders and the duties of the law, and say that he
didn't do anything with that; that he didn't see any
reason to arrest the man. Moonshine liquor, which he
knows is illegal, | mean, we forget sometimes what they
say, the little particulars,

But let's hurry on over to the house, That's what

Mr., Cherry and them did; they hurried on out, they say,

- and got a warrant; and then-everybody testified that the

car came in a hurry, they wondered what was happening.
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Mr. Hollowell:

They come there, Me says he got his warrant and he

goes in and he tells Brazier that "You're under arrest."
This is Mr. Cherry talking. | don't know why he should
be talking. Mr. McDonald is the one who made out the
warrant, or not made out fhe warrant but who took out

the warrant, who signed the affidavit.

| But he goes back there and here's Brazier, in

his house, in his own yard, hadn't done anything, been

to church, been to church, had on his Sunday suit, not
bothering anybody. And here, they have to come down to
his house. They hadn't been hurt, still haven't been hurt,
still havedt been hit.

"~ | know you wondered as you listened to this. "You're|
under arrest for threatening an officer.” And they say
they took him out and when they got him out to the car,
he said he didn't want to go and then he swung at one

of them. Mr, Cherry said he was swing with both hands.
Well, one was on one side of him and one was on the

other side and he was swinging around. They don't say
that he ever hit them, Now, this is - this is -- knocked
the officer's cap off, Here he is up there, Mr, Cherry,
with a weapon which he says himseif looks about 1ike

this; and he;—when—| cross-examined him, said the_only. |

difference was that the loop was in the end and thaﬁ:phe
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Mr. Hollowell:

little metal spring in here was not there. You recall
that; but otherwise, that it was just about the same.

And | want you to just feel that. And there he says

he hit him 2 times, Mr, McDonald says | or 2 times; |
other witnesses say that he hit at him several times

but maybe hjt him not over 3 times, because Brazier's
arms were up, He was trying to keep - well, one of

them was being caught or being held by Mr. McDonald,

and the other was trying to keep that thing off of his
head, And if Mr, Cherry, or rather Mr., McDonald was
trying to catch his arm, and if he had on a hat of the
type that they wear, | mean isn't it just ridiculous that
héﬁknogigd.ﬁ?g hat offjm He took out the gu;:_Mff_EheerW

did and pointed it at him," | ought to blow your brains

out'.,  You know the language that was testified to,

Put handcuffs on him, pushed him in the car, closed the

e AW A . e

door on his leg, and then either kicked his feet in or

A

pulled them in, andrtook off. "“We've got our boy, we'll
teach him." This is the evidence, seen by the man next
- door, even pushed down, he said, the man's little boy
who objected to what they were doing. The mother-in-law,
you saw her up there. She said | Ead to turn my head,

— | didn't want to see it ~ took that—gun-and pointed it

.at his head,
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Mr. Hollowell:

What had he done? Even then he had not done anything
Even then, gentlemen, They took him on to jail and later
on some of his family came up there, his wife and a man
by the name of Latimer, his mother-in-law, they went up
there to try to get in touch with Mr. Arnold. They knew
he hadn't done anything; they knew it; Brazier knew it.
And that's the reason why Brazier séid, “What are you
doing this to me for, I ain't done nothing." And he
hadn't, and he knew he hadn't, and he knows he hadn't,
He hadn't.

They went up there after the arrest, these people

that | mentioned, and they tried to find his bossman,

remember whether he had seen the doctor ot not; he felt
that Mr, Cherry was the one who had called - no, I'm
sorry, this is Mr. Arnold, Mr. Arnold came at the
instance of the widow and her mother. fhey had been out

to his father's house, that is the father of Mr. Arnold,
and they had been to his home trying to find Mr, Arnold
who was away but he came later, but he finally came on
down, And Mr. Arnold says that he believes that he

saw the Sheriff and he believes that he saw Mr, Mansfield;
that he.knows he saw_Mr. Cherry, two or more officers,

vacillating;and | showed him the book and | showed him

°
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Mr. Hollowell:

what he had said. And so then he answered '"Well, this

is, well | don't really remember right now.'" And you

heard this all during the trial. | mean this is under-

standible. This man didn't want to be involved, he didn't

even want to have to come OVer here. He wanted to do the

right thing. But it has been & long time and it is

convenient not to remember.
But he did remember coming; he did remember inter-

ceding, interceding he remembered this., He says that

he believed that he saw the Sheriff and Sheriff Mansfield;

and the widow and the other said "Yes, he went in the

came office where the Sheriff had been standing and

sté;ed there for quite some time."
The Sheriff knew about this thing, the Sheriff who

is the custodian of the jail; he knew about it. They

saw him there. It was convenient for the Sheriff, since
these were City officers, to sbugh off. The Sheriff had

a responsibility, This was the same jail that they used
jointly, gentlemen, remember; this was the same jail
that they used jointly, they used the equipment jointly,
the radio jointly, the jail jointly, the keys jointly,

the telephone jointly. That maderthem deputies of the

. Sheri£f, They were agents of the Sheriff because they

themselves had to help supervise this jail. .
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M. Hollowell:

Even Magwood, the jailer; he carried the keys, he
fed the prisoners, he brought them in and out at the
instance of the police officers and of the Sheriff,
Magwood, who had an 8 year sentence and who served all
but two months of it, that is a trusty. What would
you think he 's going to say when they brought him here?
This was their boy. He would say whatever they wanted
him to say; he would say whatever they wanted him,

That's what he did but Mr, King yesterday, you
remember how it was just ridiculous, each‘time when
he was trapped in his own statement, he said "Well, I'm
testifying®. Well, “What is the truth?" 'Well, I'm

“testifying." '"Well, answer the question." Time and
Time again. This is the caliber, this is the water that
they were bring up here.

Mary Carolyn Clyde: yes, we had her come up here.
She was the one who had been inthat jail, 1 know that
if you've ever had any pity for anybody, you had pity for
that woman, who, when confronted with her own statements,
wanted to say what was the truth but because of the fear
that she had, because of what had been drummed into her,
because she was under parole, because she's got to live
downthere, said what.she_had,bgen instructed to say, and

what they wanted her to say,_;She denied everything that
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Mr. Hollowell:

she had said 10 minutes before and 3 months before and
3 years'before. She testified to you that | saw that'

woman in Milledgeville, gentlemen, and she was scared

to death., You saw her, she was tremb]ing.‘ 1 tried to
handle her easily; ltried to handle her easily.

MR. BLOCH: Your Honor, | understood counsel
to object to Mr. Collier's telling about conversations
with Mr. Cherry outside of the presence of the jury, and
now he's telling about conversations with Mary Clyde in
Milledgeville,

MR, HOLLOWELL: She testified to it, Mr. Bloch.

MR, BLOCH: |'m talking about you said, you

said,

MR, HOLLOWELL: She testified to it, 1'm not
talking about something that hasn't been testified to
here in court, She testified that | had come to see
her Tn Milledgeville; that's what | mean,

THE COURT: A1l right, let's abide by the rules.

MR. HOLLOWELL: Three years ago and 10 minutes
before she came into this courtroom, | had talked with
her, You saw her; she grimaced; you saw her, she was a
pitiful sight, she was pitiful; she was pitiful,

_Let's look_for a:’ moment at some of_these other .

witnesses while we're talking about them. Hixon,. the.
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Mr. Hollowell:

liquor man, This is what they hare brought before you

to corroborate their statement; the man that lives in the

alley; you remember him? This is what they brought up

here, somebody that they had their hands on. You know

how these things work; you are men of the world: A

liquor man, Nixon.

vwho did they bring up here to tell this tale

about some beating that Brazier is supposed tbkhave

given his wife, called from his place? You saw him

when he got in trouble, he begins to out WEth the truth,

Another 1liquor man. "Yeah, | bought it, | would have

bought some from you.'" You remember him, gentlemen.

He said he would have bought some from me. | said, B
“You would have also bought it fromthe police, wouldn't
you? ! You will remember that the Plaintiff had testi-
fied that he had ttied to get her to even call this
officer, who was dealing in the liquor traffic; and
they ask you tobelieve him,

This was the testimony, and it was unrefuted. They
could have put Mr, Cherry on this stand and had him to
deny. | mean Mr. Bloch was smert., He's sometimes
referred to as the “0ld Fox"., He's a good lawyer,

__he's able, And so, he had to_weigh whether or not to

let the jury just say "Well, this is kind of ridiculous
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Mr. Hollowell:
was no need to cross-examine,

Mr. Singletary had testified that he had passed up
the case. Now, he said the man looked like he was
drunk, Now, let's say this, in the condition that
he was, this is certainly a reasonable statement. And
the other thing is, if he had been intoxicated, he had
been in jail then for over 12 hours and if he had been
intoxicated, it would have been worn out by then,

And then, the next thing is, you have to remember
that he was taken, that James Brazier was taken imme-
diately from the_City Hall to the hospital in Terrell
County; and so, let's’'give them 15 minutes to get

~—there. ~Dr. Ward said at the-time thay he re-examined—

the man at the hospital he was comatose; he was uncon-
scious. So, was there any need? There was no need to
cross-examine Mrs, Radford, She was telling the truth,

i believe. | think she saw him but not that morning.
And Mr.Bloch was smart enough not to have her say when
she saw him. | believe that if he would have asked
her, she would have told the truth and the truth would
have been that it was not on the 20th of April, 1958,

Now, 1'11 rush on and within a few minutes we will
conclude. Brazier was put in jail, James Brazier. Mr,

Cherry, Mr, McDonald, will tell you tha t he was put in

A R e L e S e e e ey T SV
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Mr. Hollowell:

But, gentlemen, there's one thing that is sure in
this total situation and that is that Brazier didn't
get into himself, that Brazier didn't get into the
condition that he was by himself. He just didn't, he
just didntt,

If 1 might, gent1emeh, for just a few minutes, just
a few minutes more, let me address myself for just a
second, if | might, to the matter of the City-Court
situation and the matter involving Mrs. Radford., 1 didn't
cross-examine Mrs., Radford. There was no need. | don't
say that Mrs. Radford hadn't seen Brazier but, if you will
remember, think back, gentlemen, and remember the ques-
tions that were asked Mrs, Radford; and all that she
said was that she saw him on a Monday Morning, That's
all. Mr. Bloch knew what he was doing. He never did
tell her to say what Monday Morning and in what year,
Think back, gentlemen; she never did say when. All she
said is that she saw James Brazier, that he was walking,
that he got out of the car and so forth; that he had on
a'pair of dark pants and a white shirt; and the evidence
is here that Brazier on that occasion had on & pair of
1ight pants and all he had on was a T-shirt; and he didn't

even have on his

shoes, because his shoes and hat had

been left up over the cell when he went in. And so, there
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Mr. Hollowell:

“that an officer would be involved in this"; in other

words, stand behind the badge; or, whether to open it
up to scrutiny. And so, he decided to let him stand
behind the badge, But he never did deny it; he didn't
deny it, Doesn't thaat say something to you, gentlemen?

Then, they brought in Magwood, as t said, their
boy, that would do anything and was used to dqing
anything that they wanted him to do.

Mr. Hunter was in a difficult situation, | did the
best | could, | did the best | could. 1 only wish that
there are aways, that there ways to get information

and make it be said here what has come out before,

Buf_¥his is difficult and ESpecIally_Qhehwgt‘ggﬁo]ice
officers. This is the most difficult kind of case, the
most difficult kind of case, police officers. This is
what you're fighting against. It's difficult, | don't
care who it is, it's difficult, And then, when you think
of the disparities, it's doubly difficult, He even
wanted to deny knowing Hattie Williams, He was on the
spot. It was a difficult situation., He saw that woman
for years going back and forth and they talked as they
went back and forth., She told you-about it, She said
they did discuss two days later this situation and |

can't go beyond this because | wasn't permitted to put
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Mr. Hollowell:

the second cell on the east wing, gentlemen., But even
Mary Carolyn Clyde, she knew that wouldn't be hurting
anything, she thought, said he was put on the other
side where his father said he was put - on the right
side, the men's gide. This is the usual routine. Odell
Brazier said he was put there, that he talked to him,
and when he went to sleep, when Odell went to steep,
James was sitting there smoking a cigarette - onthe
right side,

Dr. Ward said = now, remember these Qentlemen
here, this officer and this officer, said they kept
him in the office until the doctor came, The doctor
said that | went into the office and |"waited for
them to bring him to me from the right side," You
remember the doctor was about to get off on that andl
showed him his deposition, | said, '“Now, Doctor, isn't
it true that you said he was on the right side?” He
said, "If that's what it says, that's what it was'.

He was on the right side.

Now, why would they want to tell that? 1'11 tell
you why. Because sometime during the course of that
night he was put, he was damaged, he was injured, he
was beaten, hd was bludgeoned, he was brought over there,

Exactly when it was, | don't know. | wasn't in the jail,
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Mr. Hollowell:

| say to you this, the evidence was such that | could
have gotten it, if | could have gotten it in,

But, gentlemen, from approximately 7 o'clock on
the evening of the 20th of April, 1958, James Brazier,
was put in that jail., MNow, did the blows that were
inflicted by Officer Cherry cause this fracturer |

don't know. Dr. Ward said that he examined the man and

said he had a spot up here (pointing) and one here and
one back here. You remember, gentlemen?

Now, there were those who said there wasn't any
bleeding but | show you these exhibits and show you the
\(W% man's coat and yousee where the bleeding was coming; you

see, where the bleeding was coming, down the back of his
neck. But he said that, looking over his scalp, he said
he didn't notice these fractures or these lacerations,
contusions and abrasions in the top of his head, He

said he didn'tnotice them. He said he didn't notice

that,

THE MARSHAL: You have 5 minutes,
SRS MR, HOLLOWELL: Thank you, And he saild he examined
him. And he said that there was blood in his ears, and
you heard him testify and you heard Dr. Webber testify

_ that this. is one of the bases, one of the basic things

that you look for; that this is the trigger - not the
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Mr. Holliowell:

trigger, but this is the harbinger, this is the thing
that causes you to recognize when a man may have a basal
fracture. But they left this man there, which might have
been the truth; | don't know. They didn't do anything
to him until they took him to court Monday morning

and then they said "Youtake him on, take him on, and
bring him back next Monday horning“ -« no bond or any-
thing, just take him on., This is the way and even the
Sheriff said that his records weren't 100 per cent.
correct all the time, So, they took him out then .

Now, there's one thing | asked you to remember here

s

i 7 again, géntlemen: Dr, Ward testified that he came to the
jail during the night, maybe 2:00 to 3 o'‘clock, and the
man was in the same general condition; that when he saw
him the next morning, later that morning, some 3 or &
hours later, he was unconscious; and all of them then,
all of them - there was no question about the fact that
this man had a basal fracture. But he said thls time,
and remember this , they put the doctor back on the
%;w~ﬂ~ : stand to his embarrassment, and for this |'m sorry but

| couldn't help it, they pushed him into that kind of

i position - he said he didn't examine the head, the hair-

—_bearing portion of the body in _the same way that he had

when he was in jail.
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M. Hollowell:

So, what does this mean, gentliemen? That sometfme
in the night between 2:00 and 3 o'clock and the time
that this man was taken out there -to the hospital,
something happened to him.,  Vhere tﬁe truth is, |
don't know but one thing is true, He was in the
custody, control and under the supervision of these
officers, these police officers. There is no doubt
about that, and they had a duty to protect him; they
had a duty not towmamage or injure him; they had a
duty not to acquiesce in anybody else doing this.

And yet, this doctor, who says he has performed between -

over 3,000 autopsies, Dr. Webber, the man who performed

was covered with abrasions and contusions, so much so
that they were beneath the scalp, between the scalp and
the skull; they were between the skull and the dura,
That's the plastic looking substance in which the brain
is encouched; and on the brain itself. How did it get
there?

The man was in good health, it was said. How did
it get there? He was under their control, and the Court

is going to inform you as to the inferences that can be

this was the condition that he was in. There was necrosis
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Mr. Hollowell:
the man died from necrosis caused from trauma., The brain
had become so limber that you couldn't even plick it up,
it ran through your hand.

And in these final few minutes, gentlemen, may |
call your attention to the fact that this man was a
working man, he had a family, he had four children; he
had two jobs, making about $75 a weék, $3600 a year;
and he had a life expectancy of 33,68 years - 33.68
yéars. He was a working man, and he was in good physical
condition, His widow has to raise these children, these
four young children. She didn't kill him, They know

about it and either did it or had it done or let somebody

do it.

You cannot give back this deceased man. You cannot
give these children a father. But you can bring back a
verdict that will enable them to be supported, so that
they might have a decent place to live and have an educa-
tion and be able to make something out of themselves,

Yes, there is a capsule, Mr, Bloch referred to a
capsule, and it's a small capsule., Brazier was killed.
He was killed by the Defendants or at their instance, or

with their acquiescence, Brazier was in their custody,

— ~—ynder—their custody and control and-their supervision,

in @ place that they had the éustody,wpontrol and super-
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Mr, Hollowell:

vision of. And the last In the capsule is that they
must be made liable, and this is what we ask you to do,
gentliemen,

We certainly appreciate your indulgence and ask you
to look at these exhibits when you take them out, and
bring back a just verdict for this widow,

THE COURT: ~ Members of the jury, we will take
our noon recess before we proceed further to the con-
clusion of this trial, | suggest that you return at
2:45 - 2:45, That's an hour and 45 minutes from now -
at 2:45; remembering, of course, the admonition that |
have previously given you not to discuss this case with
anyone and the general admonitiom as previously repeated.

And you may withdraw atthis time and return at
2:45,

THE MARSHAL: Every ohe remain seated until the
jury has retired,

(JURY WiTHDRAWN)

LUNCH RECESS: 1:00 PM to 2:45 PM ~ EEBRUARY 8, 1963
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ELLYOTT, DISTRICT JUDGE:

Now, members of the jury, you have heard the evidence
and the argujment of.00unsel in this case and the time has
now come for me to instruct you és to the law governing the
case. Unfortunately, because of the fact that there are
multiple parties involved and because of the nature of - the
matter, it will not be possible for me to do that in just a
few moments. The charge will have to be somewhbt lengthy and
| will simply have to ask you to bear with the Court while
we perform the function which is necessary.

In the beginning, | wish to state to you that, although
you as the jurors are the sole judges of the facts in this
case, you are duty bound-to follow the law as stated in the
‘nstructions. of. the Court and .to apply the law so given to
the facts as you find them to be from the evidence which is
before you. And you are not to single out any one instruc-
tion alone as stating the law but you are to consider the
instructions as a whdle; and neither are you to be coneerned
with the wisdom of any rule of law; regardless of any
opinion which you might have as to what the law ought to be,
it would-be a violation of your duty for you to base a
verdict upon any other view of the law than that given
in the Instructions of the Court. |

Now,in-this case, there is'more than one defendant;

there are several defendants, and, unless otherwise indicated
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each instruction given you should be considered by you as
referring separately and ‘individually to each defendant.

You have been chosen and sworn as jurorsin this case
to try the issues of fact which are presented by the
allegations of the complaint, which you will have out
with you in the jury room, - We sometimes call it the peti-
tion; we also refer td it as the complaint -~ and the
answer thereto which has been filed by the various .
Defendants in the case, And you will have the answers
which have been filed by the Defendants in the case also
out with you, to which you can make reference as often as
you choose to do so.

Now, in trying the issues made by these pleadings, as

we call them, you are to perform thafu&hty'ﬁfthout bias

or prejudice as to any party. This case should be considered
and decided by you as an action between persons of equal
standing in the community, o¥ equal worth and holding the
same or similar stations in life, because the law is no
respecter of persons and all persons stand equal before the
law and are to be dealt with as equals in this Court.

The burden of proof in a civil action, which is what
this is, as distinguished from a criminal action, the

burden of proof is on the Plaintiff in this case to prove

-~ every essential element of her case by a preponderance of

the evidence, and if the proof fails to establish any
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essential element of the Plaintiff'!s case by a preponderance
‘.} of the evidence, then you should find for the Defendants in
this case,

Now, fo establish by a preponderance of the evidence
means to prove that something is more likely so than not so.
in other words, a preponderance of the evidence means such
evidence as, when considered and compared with that evidence
which is opposed to it, has more convincing force and produces
in your mind belief that what is sought to be proved is more

likely true than not true, That's what preponderance of the

evidence means.

There are generally speaking two types of evidence from
!'3 which a jury may properly find the truth as to the facts of
a case. One (s direct evidence, such as the testimony of
an eye-witness. The other is indirect or circumstantial
evidence, the proof of a chain of circumstances pointingA‘
to the existence or non-existence of certain facts, And,
as a general rule, the law makes no distinction between
direct and circumstantial evidence, but simply requires
that the jury find the facts in accordance with the prepon-
derance of all of the evidence in the case, both direct and
circumstantial,

Now, | caution you that statemeéfs and arguments of

— counsel during the course of the trial of a case are not o

evidence in the case, unless they are made as an admission
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or a stipulation of fact; and when the attorneys on both
sides of a case stipulate or agree as to the existence of
a fact, the jury must accept the stipulation as evidence
and regard that fact as proved; and that has occurred
during the course of this trial,

And further, the Court itself may take judicial notice
of facts or events which the Court deems to be a proper
basis for judicial notice; and when the Court declares that
it will take judictd notice of some such element in the
case, the jury must accept the Court's declaration as evidence
and regard as conclusively proved the fact which the Court
has judicially noted.

Now, in this case you have heard during the course of
the trial the Court state that it would take judicial
notice of certain things. | will not attempt to repeat
those things here because you heard them at the time and
you will recall them just 1ike you recall the evidence.
The Court also refused to take Judiclal notice of certain
other things, and the things concerning which the Court
did not take judicial notice, you will not regard them as
being proved or as being evidence in the case.

The evidence in this case, in other words, consists of
the sworn testimony of the witnesses; all of the exhibits

_and documents which have been admitted by the Court into

evidence, all facts which have been admitted or stipulated
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by counsel , and all matters which have been judicially
noted by the Court, and all applicable presumptions which
| may state during the course of these instructions,

Any evidence as to which an objection was sustained
by the Court and any evidence ordered stricken by the Court
must be entirely disregarded by you. In other words, you
are to consider only the evidence in the case. But in your
consideration of the evidence, you are not limited to the
bald statements of witnesses, On the contrary, you as
jurors are permitted to draw from the facts which you find
have been proven such reasonable inferences as seem justi-
fied in the light of your own experience,

Now, the rules of evidence do not ordinarily permit a
witness to testify as to his opinion or his conclusion, -
A so-cél]ed expert witness is an exception to this rule.
During the course of this trial the Court has allowed
certain witnesses to testify, who the Court has regarded
as being qualified as experts in certain fields.

A witness who, by education and experience, has become
expert in any art, science, profession or calling, may be
permitted to state his opinion as to a matger in which he is
versed and which is material to the case, and may also state
the reasons for such an opinion. You should consider each
expert opinion received in evidence in this case and give it

such weight as you think it deserves; and you may reject it
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entirely, if you conclude the reasons given in support of the
opinion are unsound,

Now, you are not bound to decide any issue of fact
in accordance with the testimony of any number of witnesses
which does not produce in your mind belief in the likelihood
of truth, as against the testimony of a 1ésser number of
withesses or other evidence which does produce such belief
in your mind, In other words, the test is not which side
brings the greater number of witnesses or presents the
greater quantity of evidence, whether it be in the form of
oral testimony or exhibits or documents or any other way;
in other words, the test is not which side produces the
greater quantity of evidence, but which witness or witnesses,
and which evidence appeals toyour mind as being most acuurate
and otherwise trustworthy.

The testimony of a single witness, which produces in
your mind belief in the likelihood of truth, is sufficient
for the proof of any fact in the case and would justify a
verdict in accordance with such testimony, even though a
number of witnesses may have testified to the contrary, if
after fully considering all of the evidence in the case you
hold greater belief in the accuracy and honesty of that one
witness.

_ _ Now, you.as the jurors in this case are the_sole judges

of the credibility of the witnesses and the weight their
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testimony deserves, A witness is always pfesumed to speak
the truth; all witnesses are presumed to spéak the truth,
but this presﬁmption may be outweighed by the manner in
which the witness testifies, by the character of the testi-
mony giveﬁ or by contradictory evidence. ‘You should care-
fully scrutinize the testimony given, the circumstances
under which each witness has testified énd every matter

in evidence which tends to indicate whether the witness is
worthy of beli&f; consider each witness' intelligence, his
mot ive and his state of mind, and demeanor and manner while
on the stand. Consider also any relation each witness may
bear to either side of the case, and the manner in which

each witness might be affected by the verdict, and the

extent to which, if at all, each witness is either supported

or contradicted by other evidence,

Now, during the course of this trial there have been
many instances in which counsel for both sides in this
case, counsel for the Plaintiff and counsel for the Defendants
have pointed out during the course of the examination of
various witnesses some dfscrepancies or inconsistencies in
testimony given during the course of this trial and state-
ments or testimony given by witnesseg at some other time,
in some other place, in some other circumstances. | am not
saying that there hashpeeﬁ‘éﬁy”showing of any such inconsis-

tencies. !'m not expressing any opinion concerning that,
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but | do want to comment briefly upon that feature for your
consideration in passing upon the credibility of witnesses.

| charge you that inconsistencies or discrepancies in
the testimony of a witness, or betWeen the testimony of
different witnesses may or may not cause the jury to dis-
credit such testimony. Two or more persons witnessing an
incident or a transaction may see it or hear it differently.
Anq | also charge youthat innocent misrecollection, like
failure of recolliection, is not an uncdmmon experience for
human beings.

I charge you that, in weighing the effect of a dfscrepancy,
consider whether the discrepancy, the difference, pertains
to a matter of importance or simply an unimportant detail,
and whether the discrepancy results from innocent error or
from wilful falsehood; and, if you find the presumption of
truthfulness to be outweighed as to any witness, you will
give the testimony of that witness such credibility, if any,
as you think it deserves,

A witness may be discredited or impeached by contradic-
tory evidence or by evidence that at other times the witness
has made statements which are inconsistent with the witness'
present testimony. If you believe that any witness has
been impeached and thus discredited, it is your exclusive
province to give the testimony of that witness such credi-

bility, if any, as you think it deserves, once again cautioning
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you that the mere fact that the witness may have recited
some detail differently at one time than he does at another
does not necessarily impeach the witness., You are to judge.
that in the light of the charge that | have alréady given
you. But, If a witness is shown knowingly to have testified
falsely concerning any material matter, you have a right

to distrust such witness' testimony in other particulars,
and you may reject all of the testimony of that witness or
give it such credibility as you may think it deserves,

Now, in this Court the rule is somewhat different from
what it is in the State courts with which | pfesume most of
you are familiar, The law of the United States which applies
in this Court permits the-Judge who presides over the trial
of the case to comment to the jury on the evidence in the
case, if he desires to do so. | do not desire to do so.

It is my belief that a jury of 12 men or women from this
community are far more capable than am 1 to judge the facts
in this or any other case.

1f the Court does make comment, they are only expressions
of the Judge's opinion as to the facfs and the jury may
disregard them entirely, since the jurors are the sole
judges of the facts; and, if | have at any time during the
course of this trial made any comment or statement which
has been interpreted by you as being a comment or an obser-

~ vation by the Court with regard to the weight which should
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be given the testimony of any witness, or any other type of
(h% evidence which has been admitted in the case, it was not
done intentionally by the Court, and | now call on you as
jurors to put out of your mind any impression you might
‘have received, if you have received any, along that line,
because | do not desire to comment on the evidence and have
not knowingly done so.

Also, during the course of a trial | occasionally ask
questions of witnésses, in order to bring out facts which
| consider have no%??elly covered in the testimony and
when it appears that they may not be covered unless [ ask
the question. Now, when | have done that, it has not been
g;g my intention that you should assume that | hold any opinioh
on the matter to which my questions were related. Remember  |—
at all times that you as the jurors are at liberty to dis-
regard all comments of the Court and, of course, by even
greater measure, to disregard the simple fact that the Court
may have asked some question of a witness concerning some
particular matter. You are the ones to make the findings
of fact in the case.

Also, it is the duty of the Court during the course of
the trial of a case to admonish an attorney, who, out thf///
zeal for his side of the case, does something which is not

in keeping with the rules of evidence or the rules of

procedure. | charge you that you are to draw no inference -
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against the side to whom an admonition of the Court may
have been addressed during the course of the trial of this
case,

It is also the duty of attorneys on each side of a case
to object when the other side offers testimony or other
evidence which counsel believes is not properly admissiblé,
and when the Court has sustained an objection to a question,
the jury is to disregard the question and may draw no
inference from the wording of 1t or speculate as to what
the witness would have said if he had been permitted to
.i ' answer, Upon allowing testimony or other evidence to be
introduced over the objection of counsel, the Court does
not, unless expressly stated, indicate any opinion as to
T the weight or effect of such evidence. As stated before,
you as the jurors are the sole judges of the credibility of
all witnesses and the weight and the effect of all evidence.

1f 1 have not already covered this adequately, | wish
to do so: that although there is more than one Defendant
in this case, in this suit, it does not follow from that
fact alone that if one Defendant is liable, that all others
or any others are liable, Each defendant is entitled to a
fair consideration of his an defense and is not to be
prejudiced by the fact, if it should become a fact, that
you find against some other defendant. Of course, a conspir- { —

acy is charged in this case and the Court will instruct you
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concerning that feature a littie later during the course of
the charge, Except as indicated, all instructions given
you govern the case as to each defendant.

Now, in this case a suit has been brought by Hattie
Brazier, who identifies herself as the widow of James
Brazier, deceased, and the suit was brought against W. B.
Cherry, Randolph McDonald, Zachary T. Matthews, Sheriff,

Shirah Chapman, Howard Lee and The Fidelity Casualty Company

of New York,
Now, in this complaint - | intend now to state to you
the substance of the complaint. | do not intend to read

you every word of it, and once again, | call to your attention
that you will have it out in the jury-room with you and you
may refer to it as often as you wish and, if | inadvertently
omit anything of any materiality, it will come to your
attention when you read it. | intend to read parts of it

and possibly just summarize other parts of it.

The complaint alleges that this Court has jurisdiction

under certain pertinent statutes, and this Court does have
jurisdiction. And the complaint alleges that this action
is authorized by law, being Title 42 of the United Stages
Code, Sections 1981 and 1983, the action being brought to
redress the deprivation under color offstate law, statute,

ordinance, regulation, custom or usage, of rights,-priviieges

and immunities secured by the Constitution and laws of the
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United States; the rights, privileges and immunities sought

. to be secured by this action - |'m reading to you now from
the complaint - are rights, privileges and imﬁunities secured
by tHe Due Process and Equal Protection clauses of the
Thth Amendment to the Constitution of the United States,
and by Title 42 United States Code Sections 1981 and 1983,
as hereinafter more fully appears,

Now, the 14th Amendment to the Constitution, that is
those portions of the 14th Amendment to the United States
Constitution which have pertinence in this matter, are,
as follows: |

A1l persons born or naturalized in the United States

() and subject to the jurisdiction thereof are citizens of the
United States and of the state wherein they reside, No
state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States,
nor shall any state deprive any person of life, liberty or
property without due process of law, nor deny to any person
within its jurisdiction the equal protection of the law."

Further, '"Nor shall any state deprive any person of
1ife, liberty or property without due process of law.”

That is the pertinent portion of the 1hth Amendment
which applies here,

{2y - — — —l— — Now, Section 1981 of Chapter 42 of the United States

Code, to which | have referred, is;as follows:
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HALT persﬁns within the jurisdiction of the United
States shall have the same right.in every state and terri-
tory to make and enforce contracts, to sue, be parties,
give evidence, and to the full and equal benefit of all laws
and proceedings for the security of person and property

as is enjoyed by white citizens and shall be subject to

like punishment, pain, penalty, taxes, licenses and

exactions of every kind, and to no other."

Section 1983 of Chapter 42 is, as follows:

"Every person who, under color of any statute, ordinance,
requlation, custom or usage, of any state or territory,
subjects or causes to be subjected any citizen of the
United States orrother_qusog_w[ﬁhin the jurisdiction
thereof to the deprivation of any rights, privileges or
immunities secured by the Constitution and laws shall be
liable to the party injured in an action at law, suit in
equity or other proper proceeding for redress."

Title 28 of the United States Code, Section 1391(c) is
also invoked by the complaint, but | do not deem it
necessary to read you that section in full, thaf referring

to the fact that a corporation is also a party to this suit,

and that section authorizes a proceeding with regard to a
corporation,

Now, the céhﬁ?&igi éﬁso_élleges, as follows:

WThe following provisions of the Georgia Code are also*
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ninvoked.t® And the first reference is made to Georgia
Code Section 24-2805; and that section is, as follows:
This refers to Sheriffs in the State of Georgia:

"They shall also give a bond, with at least two sureties,
in the sum of $10,000 (unless changed to a less or greater
amount by local A;ts), conditioned for the faithful perform-
ance of their duties as sheriffs, by themselves, their
deputies, and their jailers, and upon the terms required
by law."

The next section referred to in the complaint is Georgia
Code Section 24-2812, which is, as follows:

nsheriffs are 1iable for the misconduct of the jailers,
as they are lia ble for their deputies; and persons injured
by the jailer_have the same option in suing on the jailer's
bond that they have in suing on the deputy's bond."

The next section referred to is Georgia Code Section
24-2813, and | read that section in your presence earlier
today, at which time | took judicial notice of that section,
which relates to the general duties of Sheriffs in the
State of Georgia, and | will not read it again at this
time.

The next section referred to by the complaint is

Georgia Code Section 77-110, which refers to the duties of

Sherlffs, and 1 read you that sect|on, | read in your

presence that section this morning, at WhICh time 1 took
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judicia1 notice of its existence, and | db not deem it
necessary to read that section again at this time.

And the next section referred to is Georgia Code
Section 77-104, which is, as follows:

H"No jailer shall by too great a duress of imprisonment
or other cruel treatment make or induce a prisoner to become
an approver, or accuse and give evidence against another,

or be guilty of wilful inhumanity or oppression to any

‘prisoner under his care and custody."

Then, after invoking those various code sections, the
complaint continues by invoking Section 1985, sub-section
(3) of Title 42 of the United States Code, the complaint

stating that this section being invoked, this being an

action for redress pursuant to an injury to a citizen of

the United States by virtue of a coﬁspiracy, whereby a
person is injured in his person and deprived of having
and exercising rights and privileges as a citizen, for
which damages in this suit are sought against one or more
conspirators. You understand, | am reading the allega-
tions of the complaint and | am expressing no opinion as
to whether any of these matters have been proven., | am

simply following the complaint so you will have the matter

in controversy before yéﬁj
Now, Section 1985 of Title 42, sub-paragraph (3), is—

as follows:
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“If two or more persons in any State or Territory con-
spire or go in disguise on the highway or on the premises
of another, for the purpose of depriving, either directly
or indirectly, any person or class of persons of the equal

protection of the laws, or of equal privileges and immuni-

ties ungder the laws; or for the purpose of preventing or
hindering the constituted authorities of any State or
Territory from giving or securing to all persons within

such State or Territory theequal protection of the laws; or
if two or more persons conspire to prevent by force, intimi-
dation, or threat, any citizen who is lawfully entitled to
vote, from giving his support or advocacy in a legal manner,
toward or in favor of the election of any lawfully qualified
person as an elector for President or Vice-President, or—
as a Member of Congress of the United States; or to injure
any citizen in person or property on account of such support
or advocacy; in any case of conspiracy set forth in this
section, if one or more persons engaged therein do, or

cause to be done, any act in furtherance of the object

of such‘conspiracy, whereby another is injured in his

person or propefty, or deprived of having and exercising

any right or privilege of a citizen of the United States,
the party so injured or-deprived-may—have—an—action for the
_recovery of damages, occasioned by such inmury or deprivation,

against any one or more of the conspirators.™ ..
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The petibn then further proceeds that it invokes -
actually, the petition says Section 1981 - the petition
then proceeds to invoke Section 1988 of Title 22 of the
United States Code, and since Title 22 of the United States
Code relates to International relations, | presume that
that is a typographical error and that the intent of counsel
was to refer to Title 42 of the United States Code, 1|'m
sure that that was the intent, and | will proceed on that
assumption. And Section 1988 of Title 42 Is, as follows:
"The jurisdiction in civil and criminal matters conferred
on the district courts by the provisions of ﬁhis chapter
and Title 18, for the protection of all persons in the
United States in their civil rights, and for their vindica-
tion, shall be exercised and enforced In conformity with
the laws of the United States, so far as such laws are
suitable to carry the same into effect; but in all cases
where they are not adapted to the object, or are deficient
in the provisions necessary to furnish suitable remedies and
punish offenses against law, the common law, as modified and
changedrby the constitution and statutes of the State wherein
the court having jurisdiction of such civil or criminal
cause is held, so far as the same is not inconsistent with

the Constitution and laws of the Unlted—States, shall be

_extended to and govern the said courts in the trial and

disposition of the cause, and, 1f it is of a criminal nature,

he party found guilt

in the infliction of i U__ﬁt on
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That is Section 1988. And in connection with that, since
that section refers to the fact that state law may be called
upon to aid the cause of the plaintiff, the Plaintiff invokes
Georgia Code Section, which is Section 105-1302 of the v
Georgia Code, this being an action wherein the Plaintiff
as a widow seeks to recover the full vafﬁé of the life of
her deceased husband because of his homicide, that being
the allegation of the bomp]aint.
And Section 105-1302 of the Georgia Code is, as follows:
"A widow, or if no widow, a child or children, minor
-or sul juris, may recover for the homicide of the husband

L

or parent the full value of the life of the decedent as

shown by the evidence,"
Now, that is the basic statutory law which the Plaintiff
relies upon in bringing this action, and the sections of
the Georgia Code which 1 have read you are the Georgia law
and the sections of the Federal Code, the United States
Code, which | have read you, are the Federal! law, the
United Stages law.
Now,lthe next contention of the Plaintiff is, she
alleges that she is a resident of the City of Albany,

‘County of Dougherty, State of Georgia, and that at all

times and places in this complaint that she was the widow

of James C. Brazier, who departed this life on April 25, —

1958, She shows that this action Is brought against the
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individuals whose names | have already called earlier; she
also identifies who they are in the complaint. And she also
brings it against a surety company, the name of which | have
already called In your presence,.

She contends that she has been damaged in a sﬁm of
money.stated in the complaint; she contends that at all
times and places recited in the complaint that the DefendaNts,
W. B. Cherry, Zéchary T. Matthews, Randolph M;Donald,
Howard Lee and Shirah Chapman, were acting under color of

state and local laws, by virtue of their respective offices

as hereinabove recited,

And | might as well at this point charge yu, members of
} the jury, with regard to that, so that | will not overlook

~ |"it later; that whenever a police officer, a sheriff of the

staté, of the city, the city being, of course, a creature
of the state, and the county being a creature of the state,
whenever such an officer acts as such an officer, in other
words, when he acts as such an officer, he may be deemed and
he 1s deemed to be acting under color of state ]a;; or,
if it is local law that is épplicable, for instance city
ordinance, and if it is a city officer, then such a person

may, if the act which he is performing is being performed by

him in his capacity as—such anofficer; he is-deemed to be

o
acting under the authority of and under color of state and

local laws.
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Now, paragraph 5 of the Plaintiff's complaint is one
which was subsequently amended during the course of this
trial bythe Plaintiff. | think that, to get the matter
clearly before you because there was a good bit of evidence
which was introduced in this case before the amendment was
filed, to get the matter clearly before you, it is my inten-
tion to read to you, and | am going to read to you, the
paragraph as origihally contained in the complaint and
then réad you the paragraph as amended, in order that you
will have it clearly before you. Of course, the issue that
you will eventually decide is the issue as créated by the
amended complaint, but | think that you should have the
thing fully before you, especially since you will have
all of thesepleadings out, the original as well as the
amendment. | am going to read both of them to you, just
so that you can see what difference there is, if any.

The original paragraph 5 of the complaint was, as follows:

nplaintiff shows that on ! = again, | repeat, 1'm simply

reading allegations now; and | 'm expressing, by doing this

_1'm expressing no indication of the Court's view with regard

to whether anything has been proven, dispooved or what;

this is the allegation of the complaint - "Plaintiff shows

that onApril 20, 1958, about 5100 P, M., James Brazier,
deceased, was_illegally arrested by W. B. Cherry and Randolph

McDonald, defendants herein, in that he, the deceased, had
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ndone no act justifying said arrest; that while in the
custody of said two defendants and without just cause, the
saild two defendants wilfully, wantonly, brutally, savagely,
and without justification, struck the sald James Brazier
violently upon his head and body with heavy metal Instruments
thereby causing bruises, lacerations and contusions of the
head and scalp as well as other parts of the body; that
pursuant to said arrést; the deceased was illegally incar-
cerated in the Terrell County jail, Dawson,Georgia; that
said action on the part of the two said defendants, namely,
W. B. Cherry and Randolph McDonald, was done wilfully and
intentionally, and was calculated to deprive the said James
Brazier of his rights and privileges to be secure in his
person, and further to deprive the deceased of due process
and equal protection of the laws as guaranteed by the
Fourgeenth Amendment of the United States Constitution and
enforcing statutes.'

Now, as | say, that is the paragraph in the
original complaint. During the course of this trial
the Plaintiff has amended her complaint by striking that
paragraph and substituting the following paragraph which |

now rbad t you; and this is the basis of the issue now formed,

and | am now quoting the amendment:
nplaintiff shows that at about 5:00 P. M. on April 20,

1958, James Brazier, deceased, was illegally arrested by
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"W, B, Cherry and Randolph McDonald, defendants herein, in
that he, the said deceased, James Brazier, had done no act
justifying said arrest; that while in the custody of the
said two defendants, and while in his own front vard where
the said arrest had been made, the said two defendants,

W. B. Cherry and Randolph McDonald, wilfully, wantonly,

brutally, savagely and without justifidation, struck the
said James Brazier several times upon his head with a heavy
blunt instrument or instruments thereby causing bruises,
lacerations and contusions of the head genera]1y, and the
scalp, skull and brain specifically; that pursuant to said
illegal arrest, the deceased was illegally incarcerated in
{;) the Terrell County jail which was used jointly by the County
~ of Terrell and the Cfty of Dé&gbn,-aéoréﬁa; that said action
on the part of the said two Defendants deprived the said
James Brazier of his rights, priviieges and immunities, as
well as deprived the deceased of due process of law and
bqual protection of the laws as guaranteed by the Fourteenth
Amendment of the United States Constitution and enforcing
statutes,"
Now, you will observe in the body of those allegations

the use of certain language, which should be defined to you;

it being_aiiégédftﬁat the two defendants, W, B, CherryngﬁdJ”'

= — — Randolph McDonald "wilfully;,-wantonly, brutally, savagely

and without justification" did certain things. R =)
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You will note that the word "wilfully" is used; that
it is charged that the Defendants acted ”wi]ful]y“f/ I charge
you that an aﬁt is done wilfully if it is done voluntarily
and purposely and with the intent to do that which the law
forbids; that is to say, with bad purpose, either to disobey
or to disregard the law.

| charge you that the word 'wanton' means, or if a
thing is done "wantonly", Webster's dictionary defines the
word "wanton' as follows: Marked by or manifesting
arrogant recklessness of justice of the rights or feelings
of others, brutally insolent, merciless, inhuman. So, if
a thing is done wantonly, it would be done in that fashion,
or in the substance of that fashion.

| charge you that the word "brutal" is defined by
Webster's Dictionary - and 1 don't believe that | can

~
improve on that - as follows: '"Brutal: Of or pertaining

to a brute, of brutish nature, brute-like in want of

reason or in sensuality." So, if a thing is done brutally,
it would be done in a manner which would be defined in that
fashion. o

With regard to the word '"savagely", Webster's Dictionary

defines the word ''savage' as being wild, untamed, character-
g 9

ized by cruelty, fierce, ferocious, Iihumans o, 1fa-thing

were_done savagely, it would be done in a fashion indicating

those characteristics.
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in the next paragraph of theoriginal complaint, and this

is the original complaint, it‘is alleged that "during the
night of April 20, 1958, and the early morning hours of
April 21, 1958, the defendants, W. B. Cherry, Randolph
McDonald, Zachry T. Matthews, Shirah Chatman and Howard
Lee, acting under color of state and local law, and acting
individually and in concert, wilfully, wantonly, with evil
design, and in derogation of their duties and responsibili—
ties as provided by law, caused or permitted the deceased,
James Brazier, to be illegally taken from the said Terrell
County jail, which jail was also used by the'City of Dawson;
that while said James C, Brazier was outside of the jail and

under the custody and control of the defendants, he was

unconsciousness, after which he was returned to said jail

by said defendants or their agents. Said injuries proxi-
mately caused the death of the said James C. Brazier without
him ever regaining consciousness, though he lived unt il
April 25, 1958, That all of the said above alleged acts
which are attributed to the defendants were calculated to
deprive the said James C. Brazier of equal protection and

due process of laws as guaranteed by the Constitution and

laws of theUnited States' ,- —

_ Now, during the course of the trial the Plaintiff amended

her comp;aint by inserting a new paragraph 6, in lieu of the
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one which | have just read, and the new paragraph will now
be read to you, and it is this paragraph which makes the
issue which you are to determine:.

"During the night of ‘April 20, 1958" -- or rather,
one of the issues which you are to determhe -- 'During
the night of April 20, 1958 or fhe early morning hours of
April 21, 1958, the defendants, W. B. Cherry, Randolph
McDonald, Zachry T. Matthews, Shirah Chatman and Howard Lee,

acting under color of state and local laws, and acting

individually and in convert, with evil design Enu in derogation
of their duties and responsibilities as provided by state
and federal laws, caused or permitted the said James C.

i-) Brazier to be severely beaten about the head to the point

of unconsciousness; that said beating was illegally adminis-
tered by said defendants individually and collectively, or
in concert with others-best known to themselves, or by

dhers with the acquiescence of said defendants, while the
said James Brazier was within or without the said jail;

that at all times during said period, the said James Brazier
and the said jail were under the custody, control ahd super-
vision of the said defendants individually and collectively.

That all of said alleged illegal acts attributed to the said

defendants deprived the said James C. Brazler of Fights,

X privileges and immunitles as well as due process and_equal _

protection of the laws as guaranteed by the Fourthenth
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Amendment. to the United States Constitution and enforcing
statutes,” |

At that point the Plaintiff, by amendment, also added
another paragraph; this is not in lieu of any paragraph

that was in the original complaint, but is an additional

paragraph, identified as paragraph 6-a, which reads as follows

HThat the said alleged iliegal acts on the part of the
defendants, individually and collectively, proximagely
caused the injuries hereinabove alleged, which pfoduced
the death of the said James Brazier on or about April 25,
1958, |

And at that point | deem it wise to instruct you with
regard to the meaning of the term "proximate cause', in order
that | may be sure and not overlook doing so later, that
term being used in that allegation in the amended complaint.

| charge you that an injury is proximately caused by
an act or omission when it appears: (1) that the act or
omission played a substantial part in bringing about or
actually causing the injury, and it further appears (2) that
the injury was either a direct result or a reasonably prob-
able consequence of the act or omission,

Further, the complaint alleges in paragraph 7 that the

~ deceased at the time of his death was 31 years of age and
_had_a life expectancy of 33.68 years; and during the course

of the trial it was stipulated by counsel, | believe, that
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the deceased was 31 years of age at the time of his death

and that the life expectancy of the deceased at the time of

his death was 33.68 years. If | am incorrect in that, |
would appreciate having my attention called to it, but that
is my recollection of the ngure, 33.687

MR, BLOCH: - That's correct.

THE COURT: She further alleges that the
deceased enjoyed good health and was gainfully employed. at
a salary of $300 per month.

It is further alleged in paragraph 8 that the said

James Brazier at the time of his death lived in Dawson,

Georgia with the Plaintiff and her children, all of whom
) were in the household there; and that Sheriff Matthews is
under an authorized bond and that the suréty on the bond |
is a certain named company, and that the benefits claimed
here are those covered by such a bond, a copy of the bond
being attached, and | believe a copy of the bond was intro-
duced in evidence this morning. You will have it out, if
you wish to refer to it.

Now, in paragraph 10 of the original complaint, the \///

Plaintiff contends that she is entitled to recover expenses

of the last illness and funeral expenses and attorney’s

fees. | charge yoh that in no event would the Plaintiff
be entitled to recover—such—items, that paragraph of the — | —-

petition having been stricken by the Court on mot ion ear]jQ:;
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in these proceedings.
Also in paragraph 12 of the complaint - the reason |
mention this is because if you have it out with you, you
may wonder about these things, since they are set out in
the complaint. She also contends in paragraph 12 that
she's entitled to recover punitive damages, punitive damages
over énd above the value of the life of the deceased, puni-
_tive damages in a certain amount; and | charge youthat she
is not entitled to recover any punitive damages. |If she is
entitled to recover anything, it is the full value of the L//f
life of the decdased, whatever that is, that and nothing else,
And, of course, the compléint asks for judgment in a
certain amount of money.
~7 Now, | have Fecited to you the substantial allegations,
substantially the allegations of the complaint. | am not
going to read to you the entire answer of the various
defendants, or answers of the various defendants. Suffice
it to say that you will have these answers out with you,
and what the answers do, In substance, is the answers deny
that any of the defendants or all of the defendants, and/or
all of the defendants, either individually or col]ecfively,
they deny that they are indebted to the Plaintiff in any

amount whatever; they deny any improper conduct on their

_part, either_ ipdividually or collectively.- And-that is the

substance of the answer made by the defendants; and, of
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course, they conclude their answers by a prayer that théy

may be discharged, it appearing that or rather they contend-
ing that they are not indebted to the Plaintiff in any amount
and they ask for a verdict at your hands for the Defendants,
the Plaintiff on her part asking for a verdict in favor of
the Plaintiff.

Now, as | say, you will have the complaint, you will

“have the answees out with you in the jury=room and you may

refer to them as often as you wish to get any details which
i may have overlooked or omitted. And the mere fact that |
have not taken the time to read the answers completely does

not mean that | am belittling the answees at all, It simply

means that | think that by making the general statement that

1 have made to you, that you understand the issue which
is made by the pleadings.

Now, | mentioned as | was going through the Plaintiff's
complaint at some point that the Plaintiff alleges a con-
spiracy, a concerted action between all of the defendants,
to deprive the deceased of his constitutional rights, and
that these things which were done were done to him, if you
find that anything was done to him, as a fesult of such a
conspiracy between the named defendants.

Now, it has.been'éé?a_EgggﬁgﬁgFEi?gvﬁaATgﬁET*fé?m of
which it is more difficult to give an exact definition

than the term '"conspiracy'. And yet, it's essentials are
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very easily enumerated. The elements of a conspiracy are,
first, the confederating, the combining together, of two
or more persons; that is, the agreement to do something,
an agreement which is either expreés or implied.

The intent is the second thing. First is the confeder-
ating; second, the intent; that is, for the purpose of doing
somethiﬁg; and, third, is the object for doing something
unlawful or oppressive as a means or an end or an object
of the agreement,

Now, the law of civil conspiracy is only an extension
of the law of criminal conspiracy and, as far as the rights
and remedies are concerned, all criminal conspiracies are
embraced within civil conspiracies. In a criminal conspiracy

the consﬁffiﬁa td&éfﬁgr'Ts the essence of the cHargéi Tt

must either to do an unlawful act or to do an unlawful act
by criminal or unlawful means; but proof of the conspiracy
to do either of those things willauthorize a conviction in
a criminal case.

Now, of course, this Is not a cdiminal case. This is
a civil case, and | mention this rule of‘1aw which applies
to criminal cases simply to separate it and distingﬁish it

from the law which applies in civil cases. Now, where civil

liability for a conspiracy is sought to be imposed, as it
is in this case, the conspiracy of itself,if you find- ——

that there is one, furnishes no cause of action. The gish
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of the action is the damage which may have flowed from the
‘r“ conspiracy and not the conspiracy itself,

The averment of a conspiracy in a complaint does not
ordinarily change the nature of the action nor add to its
legal effect or its force. The gist of the action is, not
the conspiracy which is alleged but, the tort allegedly
committed against the deceased and the damage allegedly

thereby wrongfully done.

Now, | used the term "tort". That's a lawyer's word,

A tort is the unlawful violation of a private legal right,
or it may be the violation of a public duty by reason of
which some special damage occurs to an individual. Now,
where damage results from an act, which, if it s done by
“~one person alone, would not afford any ground of action, -
the same act would not be rendered actionable because it
is done by several people in pursuance of a conspiracy.
On the other hand, when the tort which is committed, if
you find one was committed and the damage resulting therefrom
proceeds from a series of connected acts, the averment that
they were done by several people in pursuance of a conspiracy
does not so change the nature of the action that if the
wrongful acts are shown to have been done by one only, it
cannot be maintained against him alone—and—the—other—

defendants exonerated.

Whether a conspiracy be civil or criminal, if the




33 Brazier v. Cherry 1130

person who is the object of such conspiracy is damaged, he
has his remedy in an action like this. |f an untawful
conspiracy exists and if, by reason thereof, a man is
unlawfully damaged, then he, or in this event his survivor,
his widow, has a cause of action.

Now, the statement which | made that the conspiracy
isnot itself the cause of action has two meanings; first,
that the conspiracy must be executed to the injury of
another person; and, second, that-the conspiracy will not
render an act unlawful, which is lawful when it is committed
by one'person. But all parties to a consplracy are jointly
and severally liable for damages occasioned by the unlawful
condemnation and acts done by any one of the conspirators
in furtherance of a common object, because these become the
acts of all, and an averment that the acts alleged were done
in pursuance of the conspiracy does not change the action,

The allegation and the proof of a conspiracy will
enable the Plaintiff to recover damages against such of
the defendants, as many of the defendants as may be shown
to be guilty of the wrong, even should the Plaintiff fail
to prove a conspiracy or a concerted design; and a conspiracy

may be pleaded and proved as aggravating the wrong of which

the plaintiff complainxs; and to enable the plaintiff to

recover against-all of the defendants as joint actors in.  —1}

the commission of the tort.




34 Brazier v. Cherry 1131

If the conspiracy can be proven, then the party wronged
or his survivor, if that be the case, may look beyond the
actual participants committing the actual injury and join
with them as defendants those others who conspired, if there
are those who conspired, to accomplish it,

An action will not lie for the greatest conspiracy
. imaginable ifrnothing is done to put the conspiracy into
operation; but, If it is put in operation and the party
is damaged, then an action can be brought for conspiracy.

Now, this cause of action which is brought here is
based upon what is claimed by the Plaintiff to be an illegal
assault and battery, which the Plaintiff claims resulted v/fx
in serious injuries and eventual death of her deceased
husband;- and she alleges that the persons named in the
complaint conspired together to commit these acts of which
he compliains,

Under the law, as | have stated it, if the Plaintiff
has shown to you by a preponderance of the evidence, as
| have already defined that term to you, that these defend-
ants did unlawfully conspire to commit a wrong as alleged
by her, and then if one of these defendants in pursuance
of that unlawful conspiracy did commit an unlawful assault

and battery upon the deceasedy—then—that-assault-and-battery

with that individual,. SR
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But, of course, if there was no conspiracy, then no
cause ofaction is proven insofar as the conspiracyis
concerned, except in the event you decide that any one
of the defendants, or more of them, did actually commit an
illegal assault and battery, and then only the person or
persons so actually committing the assault and battery would
_be responsible in damages to the Plaintiff. And, of course,
if no illegal assault and battery was committed by any one
of them, then no one of them, then no one of the defendants
would be liable in any sum at all to the Plaintiff inthis
case.

Now, members of the jury, | charge youthat an assault
is an attempt to commit a violent injury on the person of
another, and a battery is the unlawful beating of another, o
The law says that to beat is not merely to whip, to wound
or to hurt, but includes any unlawful impositioﬁ of the
hands or the arms or such upon another person; In other
words, the slightest touching of another person in anger
in the eyes of the law is a battery.

Now, that brings me to discuss this feature of the case
with you, Not all assaults and not all batteries give rise
to a right to recover damages. In this case there may have
been an assault and-battery—committed-by one-or more. of.

these defendants in this case, but it could be, you could

find under the evidence in this case that the assault and
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battery was justified, and that brings me to a discussion
of that point.

Sometimes it is appropriate legally and proper for —
an arresting officer, in making a legal arrest, to commit
an assault and battery upon the person being arrested.

That depends upon the circumstances.

| chargéyou that when an officer has a prisoner in his
custody, he is authorized to use all of the force neéessary
to make the arrest effectual; and, if the prisoner resists
the arrest, the officer is justified in using such force
as is necessary to compel submission,

Now, in this case the Plaintiff contends that the force
used by the officers, who made the arrest of the deceased,
James Brazier, was greater than was neéessary, greater
than was reasonably required to make the arrest effectual,
and was greater than was reasonably necessary to compel
submission to the arrest.

The Defendants contend that the things which were done
in conmiting the assault and battery on the deceased was
only such an assault and battery as was reasonably necessafy
to make the arrest effectual and to compel the submission
of the person being arrested. Those are the contentions
of the parties, the Plaintiff-and—the befendants. —
___Now,_ you have heardjy-as | said, if the Defendants used

no more force than was reasonably necessary as | have
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described ft, it comes within the classification of a

justified assault and battery. |f they used more force ¢

N
than was reasonably necessary, it comes within the classi-

fication of an unjustified assault and battery. That is

one of the cardinal questions which you as the jury in this
case are to decide,

Now, in connection with your consideration of that
feature of the case, you wlll recall that during the course
of this trial testimony was presented and evidence was intro-
duced and allowed by the Court to be introduced, with regard
to the reputation of the deceased, James Brazier, for
violence, Evidence was also allowed to be admitted with
) regard to specific occasions on which arrests had previously

- - been made by officers of the Dawson, Georgia, police depart-
ment, some of the arrests, as | recall it, being made by some
of the officers who are defendants, some one or more of the
officers who are defendants in this case.

I charge you that the only purpose for which that
evidence was admitted by the Court was to help you in
arriving at the conclusiop,whatever it Is, which you must
eventually arrive at, as to whether the degree of force,
which was used on this particular occasion, was reasonably}™
required in the light—of the—circumstances—then-existing at

the time of the arrest, and in the light of such knowledge

as the arresting officers may have then had concerning the o
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reputation of the person being arrested for violence. That
is the only purpose for which that evidence was admitted.
The mere fact that the person being arrested may have
had some criminal record of some kind would not justify,
that alone, would not justify the use of any excessive force

in making the arrest which was made at the time the arrest

~was made, In other words, the mere fact that he may have

had a crimninal record would not of itself authorize the
officers to subject him to any cruel or unusual punishment
or inflict any unnecessary injury upon him., That evidence
was allowed only for the purpose which | have already stated,
and 1 do not deem it necessary to re-state it further,

So, members of the jury, you will address yourselves
to the inquiry whether or not any consPiracy existed as is
alleged in the complaint; then, whether or not any one or
more of the persons who are alleged to have conspired
committed an assault and battery upon the deceased; and,
then further, whether such assault and battery was justified
in the light of the circumstances, as | have already given
you in charge with respect to that matter.

If any assault and battery was committed, which was not
justified, then you would look to the further question as to
whether that person alone; who committed—the-assault—and
battery, would be_liable, or whether the conspiracy, as

alleged, has been proved, so as to make all persons alleged
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to be parties of the conspliracy liable; because, as | have
a]feady charged you, if you find that it has been proven by

a preponderance of the evidence that a conspiracy did exist

to do these things, then the act of any one of the defendants
in furtherance of that conspiracy would be chargeabie to

all of thé defendants who participated in it. And there
again, whether or not there was a coﬁspiracy, even if you

find that an Iilegal assault and battery was committed, if
youfind that it was committed under circumstances - well,

to rephrase the charge there; we will strike that and you

will disregard that portion of the sentence, and | begin
again:

i(;) Whether or not there was a conspiracy is a matter for

i you alone to determine and, even if you find that a conspiracy
f existed, if the assault and battery was justified under the
circumstances, then the mere fact that the assault and
battery was committed would give no substance to the

conspiracy, and you would end your investigation at that

point, because you would not be entitled to return any

verdict against any of the defendants on any theory, unless
youfound that the assault and battery committed on the v
person of the deceased was not justified, in order to
effect the arrest and to retain custody of “the person being

_arrested, So much for the conspiracy feature, _ S
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Now, | charge you that one who is actually acting as
a deputy sheriff under color of right is such an officer
de facto, as a matter of fact, although the statutory
requisites of appointment have not been complied with,
or he is ineligible or has failed to take the requisite
oath or to give the requisite bond.

| charge you that the sheriff of a county is liable
for the illegal acts of his deputies, committed in the
course of and in connection with the discharge of their
official function, as provided by Georgia Code Section
24-201,

| charge you that, if upon consideration of all the
credixble evidence in this case, the jury finds that th¢

striking of James C. Brazier by Officer W. B. Cherry was

more than such force as was necessary to compel submission v

and to make the arrest effectual, then you could find or
rather than you should find,if you find that that's true,
that an illegal assault and battery was committed.

On the contrary, and also, if upon consideration of all
the credible evidence, you find that the officers arresting
James Brazier used more force than was necessary to overcome

his resistance, if you find that he resisted, and to make

his arrest effectual, then, of course, that would lead you

to the-conclusion-that there was an illegal assault and—-

battery, and it would be your duty to so find.




PN
i

4 Brazier v. Cherry 1138

Furthef, if upon consideration of all the credible
evidence before you, you as members of the jury find that
the deceased, James Brazier, was arrested without a warrant, |
or that the warrant upon which he was arrested was illegal, “~
and that James Brazier was not committing any crime in the
presence of the arresting officers, then you should find
that the arrest itself was illegal, if you find all of
those things are Prde.

On the other hand, if you find that those things are
not true, that the force which was used was reasonably‘
necessary, that the arrest was made under a wérrant,“ihat
the warrant was a proper one:f}egally sufficienfj»and that
James Brazier did not come within these exemptions which 1
have otherwise outlined to you, it would likewise be your
duty to find that there was not any improper conduct on the
part of the arresting officers.

If upon consideration of all the credible evidence you
find that the deceased, James Brazier, was afrested without
a legal warrant and that he was not attempting to escape,
or that under the circumstances, as prevailed at the time of
his arrest, there existed no likelihood of a failure of
justice for want of an officer to issue a legal warrant,

then you should find that—the-arrest was-illegal.—- 4

If you, the jury, find that the Terrell County jail was

jointly used by Terrell County through:its duly ekcted

"
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sheriff and his deputies and jailer, as well as by the police
officers of the City of Dawson, Georgia, generally, and by
officers Randolph McDonald and W. B. Cherry, specifically,
between the hours of 5:00 P. M., April 20, 1958, and 5:00 A, M.
April 21, 1958; and that on such dates and during said period
said jall was under the custody, supervision and control of
said persons, and that the persons in said jail on said date
and during said period were in their custody and control and
under their supervision; and if you find that James C.
Brazier, while a prisoner in said jail within the periods
set out, was severely injured in the manner déscribed in
thd complaint, which injuries resulted in his death, in such
a manner and under such circumstances as would not generally
occur 1f persons in the positions of the defendants, McDonald, |
Cherry and Mathews, exercised ordinary care, then you would
be authorized to find that the defendants did not use proper
care and would, therefore, be liable to the Plaintiff for
James Brazier's death.

Having used the term ordinary care', it becomes neces-
sary for me to define that term . | charge you that
ordinary care is that care which persons of ordinary

prudence exercise in the management of their own affairs

in order to avoid injury to themselves or others. Ordinary
care is not an absolute-term-but a relative one; that is.. —

to say, in deciding whether ordinary care was exercised in a
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given case, the conduct in question must be considered in
the 1ight of all the surrounding circumstances as shown by
the evidence,

| charge you that, if you find that James C. Brazier
made no actionable threat upon officer McDonald, and if

youfind that James C. Brazier did not interfere with

" Offlicer McDonald in the process of his arresting Odell

Brazier on April 20, 1958, then you should find that there
was no provocation for the subsequent forceful arrest of the
said James C. Brazier by Officers McDonald and Cherry on
that date. And if you find that he didn't attempt to
interfere with Officer McDonald and that he did not use
threatening, provocative language to him on that occasion
that the subsequent arrest of James C. Brazier was illegal.
On the contrary, if you find that he did use such
language and did attempt to interfere with the Officer,
then that would be an action on his part which could be v
legitimately the substance and basis for a subsequent arrest,
Jegal arrest, by the officers of the deceased, James Brazier.
If upon consideration of all the credible evidence you

find that the death of James C. Brazier was proximately

caused by the use of unreasonable force in making the arrest
of..the said James C. Brazier on April. 20, 1958, and injuries

to him after being incarcerated in the Terrell County jail
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on that date and before he was officially released there-
from, and that said jail during such period was under the
custody, control and supervision of the defendants, Z. T,
Mathews and/or W. B. Cherry and Randolph McDonald; and
further, that the said James C, Brazier was, as a prisoner,
under their individual or collective custody, control and
supervision, and that said latter injuries ocourred in such
a manner and under such circumstances as would not generally
occur if persons in the positions of the said defendants had
exercised ordinary care, then you would be authorized to
find for the Plaintiff in this case, |

! have already defined the term 'ordinary care” to you.

| further charge you - | have already made reference
during the course of this charge to impeachment of witnesses,
how they may be impeached and so forth - 1 charge you further
that, in order to impeach a witness, by showing that he has
made contradictory statements, it is not necessary that he
absolutely deny the declarations imputed to him. 1t may be
done when he says he does not refollect, If the subject-
matter of those conversations be relative to the issue.

| also charge you that proof of prior inconsistent

statements as to one matter testified to during a trial

by a witness may authorize the jury to disbelieve that
witness' other testimony, if they see fit, even though the

witness' statement may not have been wilfully faise.
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| have already charged you to some extent with regard to
. that matter, but | charge you specifically the principle
which | have just charged,

| further charge you, gentlemen of the jury, that in no
event can you find any verdict in any amount in favor of the
Plaintiff and against the defendants, Mr. Cherry and Mr.
McDonald, solely by reason of their arrest of James Brazier
on April 20, 1958, at about 5:00 P, M,, unless it has been
proven to you by a preponderance of the evidence that the
actions of the defendants, Cherry and McDonald, in arresting
Brazier and incarcerating him in the Terrell County jail,
were done in an illegal fashion, as | have already described
. to you; and that that action on their part deprived Brazier
- of his rights and privileges to be sedure in his person,fl*fi”
and further deprived him of due process of law and equal

-

protection of the laws as guaranteed by the Fourteenth ~

Amendment of the Constitution of the United States and
statutes enacted by Congress pursuant thereto.

Now, memberé of the jury, if you find that the Plaintiff
is not entitled to recover under the evidence which you have
before you and under the charge which | have given, that the
Plaintiff is not entitled to recover, then, of course, you
%“” . -~ would end your del-iberations—at—that point—and-simply return
® a verdict, which would read, "We, the jury, find for the

Defendants." You would simply terminate your consideration
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at thét point,

But if you find that the Plaintiff is entitled to
recover, then, of course, you would proceed to consider
the damages which you would award to the Plaintiff in that
event, Now, | have already read to you and the fact now
that | bbarge you with regard to how you determine, how
ydu would go dout determining the dahages, is no indication
on the Court's part énd you are not to take that as any
indication on the Court's part that the Court feels that

you should award any amount of damages to the Plaintiff,

It is simply the duty of the Court under the'law to charge
you bbout the measure of damages in the event you find for
v the Plaintiff,
of this charge the Georgia Code Section which applies,
which provides, the effect of it is to provide that, if
the Plaintiff is entitled to recover in this case, she
is entitled to recover the full value of the life of her
deceased husband as shown by the evidence. That's the
measure of the damages that you could award to Her, the
full value of the l1ife of the deceased as shown by the

evidence,

Now, you have heard the evidence with regard to the

£y — ___deceased, you've heard the evidence with regard to what

his status was, his income status{ | do not recall everything




!
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that was said concerning him, about his health and habits
and so on, but you will recall all of those things, and
all of that is, of course, matter for proper consideration
by you in arriving at the fair value of.his life, if you
find that damages are to be awarded to the Plaintiff,

And in that connection, there were certain mortality
tables introduced in evidence or redognized by the Court
as a matter of judicial notice, and you will have that
information out with you --

Am | correct, were the tables introduced?

MR, COLLIER: Yes sir,
THE COURT: They were introduced?

MR, HOLLOWELL: The Court took judicial notice

- of them, - | could make them available, sir. T
THE COURT: Well, | can probably simply adjust
the charge in the light of the circumstance. | was in

error. The mortality tables have not been introduced but

it has been stipulated by counsel that the life expectancy

of the deceased was a certain figure, which | habe already
mentioned, that figure being 33.68 years. | 've already
taken judicial notice of that fact, based on the stipulations

of counsel, And the life expectancy of the deceased may be

considered by you as evidence in arriVing at the amount of

damages, if any, to be awarded to the Plaintiff, in_the

event you find that the Plaintiff is entitled to a verdict.
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Now, the 1ife expectancy of an individual, as shown by
a mortality table and as stipulated in this instance,
is merely an estimate of the probable average remaining
length of 1ife of all persons in our country of a given
age, and that estimate is based on, not a complete but,
only a limited redcord of experience.. So, the inference
which may be drawn from the 1ife expectancy shown by that
mortdlity table applies only to one who has the average
health and exposure to danger of people of that age.

In considering the 1ife expectancy of the deceased,
you should consider, in addition to what is shown by the
table of mortality, or in this instance In addition to
considering the specific 1ife expectancy which has been
stipulated to, you should consider all other facts and
circumstances in evidence, beariné on the life expectancy
of the deceased, including his occupation, habits and his
state of health,

Finally, gentlemen, as previously indicated, depending
upon how you find the facts to be in this case, any one of
a number of different verdicts or variety of verdicts might
be returned by you.

In the first place, if, after consideration of all of the

evidence in the case; inthe tight of the €tourt's charge,

amount from any of the defendants, the form of your verdict
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would be, "We the jury find for the Defendants', have your
foreman date it, sign it and return it into court.

If you find that the Plaintiff is entitled to recover
from all of the defendants, that is the three of them who
are still in life - it would not be proper for you to return
a verdict against the two deceased officers; that's Mr.
Shirah Chapman and Mr. Lee, | believe, because they -are
deceased and it would not be appropriate for you to return
a verdict against either of them - but, as | was saying,
if you find that the Plaintiff is entitled to recover from
Mr. Cherry, Mr. McDonald, Mr, Mathews and the surety company
involved, then the form of your verdict would be, "We the

jury find for the Plaintiff against the Defendants', the

‘Defendantss-That would indicate all of them -= such and such ™"

an amount of money, stated in dollars and cents or dollars,
or whatever it is, and preferably in words and figures, so
there,could be no misunderstanding, have your foreman date
it, sign it and return it into court.

If youfind that the Plaintiff is entitled to recover
against one or more of the defendants, but is not entitied
to recover against all of them, then the form of your
verdict would be, '"We the jury find for the Plaintiff against
the defendant', ﬁéﬁ?ﬁg”Hij“B?‘“fﬁé“défEhdants”, naming them
specifically, "in the amount of so and so" stating the

figure in figures and words, have your foreman date it, sign
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3 withdraw for a moment or two, at which time we give counsel

) -— — THE COURT: Mr. lvey, you may withdraw from
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it and return it into court, making your verdict speak what
youfind the truth to be, whatever it is, conforming your
verdict tb the circumstances of your finding.

Whatever your verdict is, it should be entered on the
reverse of this paper here, which is called 'amended com-
plaint.” In order that there can be ho misunderstanding,

I will put an "X" in pencil mark in the corner. Whatever
your verdict is, write it on the reverse of this paper and
return it into court.

Now, members of the jury, we have what we regard as a
good practice in this court, which is that, after the Court

has completed his charge to the jury, the jury is allowed to

for both sides an opportunity to point out to the Court any
errors, omissions or deficiencies which they may have observ-
ed in connection with the Court's charge; and, if we find
that anything further is needed, we will call you back and
instruct you further, If we find that nothing further is

needed, the Marshal will bring to you all of the evidence

and the pleadings, all of the documentary evidence and
pleadings, and you can begin your deliberation.

Now, | forget the name of the 13th juror?

THE JUROR:  lvey.

participation at this time. We appreciate your service
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The Court:
just as if you were actual]yra member of the 12 and
am glad we didn't have to use you. You may withdraw
at this time.
And Mr. Marshal, you may take the 12 jurors to the
jury room.

(JURY TAKEN TO JURY ROOM)

- - - - - - - - m . - - - - e sm Y - - - - - e = e m e

EXCEPTIONS TO CHARGE

THE COURT: A1l right, | will hear from counsel

for the Plaintiff first. Mr. Hollowell?

MR, HOLLOWELL: Yes, Your Honor, only two, as |

: see it now: One was, as | recollect, Your Honor, you
I indicated that the jury was to ignore all of the state-
ments of attorneys and made certain qualifications.

I'm wondering if, in light of the fact that there was

an attorney who actually gave testimony, that perhaps
there needs to be a little further clarification on that.
This is one observation.

The other is that right near the end, Your Honor
alluded to attempt to interfere, and there was no charge
nhor any warrant issued on that basis, on an attempt to

interfere. The alleged warrant was that he was being

charged with Intérfering with. And | think perhaps a

distinction there needs to be made because, in my opinion, [id
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Mr. Hollowell:
that would be prejudicial to the situation. [If you
remember, it was right near the end.

THE COURT: | 'm not sure 1'm getting your point,

MR, HOLLOWELL: When you were relating right near
the end, right after you disoussed ordinary care, just
after ordinary care, you were diécussﬁng the matter of
whether or not the arresting officers used proper force,
and whether or not the defendant -~ not the defendant but
the deceased - interfered with the arresting officers;
and yoauused the language, "if he attempted to interfere®,
And then, this was repeated a second time, Yattempted to
interfere", whereas there was no charge against the man
at all by any one relating to an “attempt to interfere,
but rather that he was allegedly charged with interfering
with an officer in the execution of his duties., | think
that would be prejudicial if left in that form,

| believe, sir, that otherwise it was a very broad

and inclusive charge and | have no further exceptions.
THE COURT: A1l right, Mr. Bloch, I'1] hear
from you,
MR. BLOCH: Your Honor, ihave no exceptions.

I do-call attention to This, That the amendment was

allowed by Your Honor in the forenoon and | have not

had a chance to prepare a typewritten answer to it.
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Mr. Bloch:

| don't know if any answer is required, but to be on the
safe side, | have prepared an answer and hand counsel a
copy and file it, with the hope that | can withdraw it

and have it typewritten. But | thought it should be filed

during the trial of the case. | think you have 10 days
reaily.
THE CGURT:  All right sir, it is allowed filed

and the Clerk will indicate that it has been filed.
MR, BLOCH: That's ail | have,

THE COURT: Brick the jury back in for a

moment, please, Mr. Marshal,
(JURY RETURNED TO JURY BOX)
~ THE COURT: Members of the jufy; at one point

during the course of my charge | charged you substan-

tially to this effect, as | recall it:

| charged you that, if you should find that James
C.Brazier made no actionable threats upon Officer Randolph
McDonald and did not interfere with him in the process

of his arresting Odell Brazier onApril 20, 1958, then

you should find - if you find that he did not do those

things, then you should find that there was no provoca- ;

“rion for the subsequent arrest of James Brazier by 3

Officers McDonald and Cherry on that date, . ,;%,

 Then, | turned around and charged you the converse
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The Court:

of that and it may be that | inadvertently used a word
which | did not intend to use, but | want to charge the
converse of that by stating to you: On the contrary,

if you find that James C. Brazier did make an actionable
threat upon Officer Randolph McDonald and did interfere
with him in the process of his arrest of Odell Brazier
on April 20, 1958, then you would be authorized to find
that a subsequent forceful arrest, if based upon a legal
warrant incorporating such charges, would be a basis for
the authorized arrest by Officers McDonald and Cherry

of the deceased, James Brazier, later on that day.

That is what | intended to say and it has been
called to my attention that | may have said, “If you
find that he attempted to interfere" instead of saying
“if you find that he interfered."  The charge that | have
just gieen you is the way | intended it and that is the
correct charge.

The only other thing is that in charging you in
the early stages of the charge, some two hours ago, i
made a statement to the effect that statements and

arguments of counsel are not evidence in the case, unless

made as an admission or sttpu[atrbn of ~fact,
It has been_called to my attention that a member

of counsel for the Plaintiff in this case took the .
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The Court:
witness~stand and testified as a witness. Of course,
that sfatement, that portion of my charge which | just
read to you, was not intended to imply that you should
not consider the testimony of counsel which he gave as
a witness, when he was on the witness-stand, as evidence
in the case. You will consfder that as evidence along
with all the other,

At} right, with that supplement, you may retire
and the Marshal will bring you all of the exhibits,

(JURY WITHDRAWN TO JURY ROOM)

THE COURT We will now stand in recess awaiting

the verdict of the jury.
©— " MRy, HOLLOWELL: May it please the Court, | doh't™"

think all of the evidence has gone out,

THE MARSHAL ; Oh, | beg your pardon., {Marshal
now taking clothing of deceased, James Brazier, to
jury room). . .

THE COURT: s that all that counsel knows about?

MR, HOLLOWELL: Yes,

THE COURT: We will stand in recess awaiting

the verdict of the jury,

e e REGESSEP+— 4t 50—PM; FEBRUARY-85 1963+
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VERDICT

THE COURT: Mr. Marsha], will you make an
announcement that will be appropriate at this time?
THE MARSHAL : The jury is fixing to return
their verdict, and we request every one in the courtroom
to have no outburst or applause or any emotion whatsoever;
and then, after the jury has returned the verdict, we
request that évery one remain in the ﬁourtroom until
they are told they can be dismissed, Thank you very much,
THE COURT: Mr. Foreman, has the jury reached
a verdict?
THE FOREMAN: Yes sir, Your Honor, we have.
THE EBURf: Wiiq_;ou handmftgko the Maés%él,
please, and Mr, Marshal, will you hand it to the Clerk?

- (Verdict so delivered)

THE COURT: Mr. Clerk, is the verdict in proper
form?

THE CLERK: The verdict is in proper form,

THE COURT: Let me see it please sir. (The

Court examining verdict) . . . All right, publish the

verdict, Mr. Clerk,

THE CLERK: "We the jury find for the Defendants,

H. P. Jones, Foreman, 2-8-63", —_—
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THE COURT: 0f course, the "2-8-63", for the
record, is interpreted by the Court as February 8, 1963,
That is the interpretation the Court p1$ces upon that
entry "“2-8-63", as being February 8, 1963. Is that
interpretation agreeable to all parties? . . . . It
is so indicated.

THE COURT: "A1l right, members of the jury, that
completes the trial of this matter.

(JURY EXCUSED BY THE COURT)

Now, Mr. Marshal, we are going to sit here until
the jury clears the Clerk's office and until they are
out of the building.

THE MARSHAL:q Just one moment, Your Honor, did |
~understand you to say until they clear the‘bui}ding? -
THE COURT: Until they clear the building;
until the members of the jury clear the building, no one

wilf be allowed to leave the courtroom.
e + « +» o (5 minutes later) ...,
THE COURT: All right; we stand in recess now

until Tuesday morning at 10 o'clock.
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