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Stipulation: Dawson Code

MR . HOLLOWELL: May it please the Court, a little
stipulation that counsel made and |} made which we'll
specifically make at this time and which might save some
time and some inconvenience to the parties.

MR, COLLIER: Let me state what | think the
stipulation is about this document?

MR. HOLLOWELL: A1l right. Suppose you read it,

! think it's been written there.

MR, COLLIER: A1l right. That yéu have no objection
to the‘admission of fhis‘document in evidence, subject
to your right to contest the validity and applicability
of this ordinance.

MR, HOLLOWELL: That's correct, that'sAwhat we
stipulate., | state that | will certainly stipulate
that it is a correct, certified copy.

MR, COLLIER: That it is a correct certified copy.

MR, HOLLOWELL: Certified copy of the subject ordi-

nances as recorded in the Code of the City of Dawson,

1910 Edition, subject to the right to contest the
validity and applicability of the ordinance.

THE _COURT: All right. -

MR. HOLLOWELL: And | would like to stipulate that
the questions and answers which have been read from the
various depositions during the course of the trial were

a correct recordation of them as made at the respective
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Stipulation: Depositions
B

Mr. Hollowell:

depositiéns; namely, Hattie Brazier and Odell Brazier
on November 24, 1962 in Albany,Georgia, the original of
which is on file with the Court;

Ragan Arnoid, Mary Carolyn Clyde in Dawson on
January 19, 1963, the original of which is in the
custody of the Court.

Dr. Charles M, Ward, V. L. Singletary, Mansfield
Edward Matthews, Robert T. Hancock and L. Jones,
Albany, Georgia, November 24, 1962. | might say the
originals of al]vof these are filed in the Court.

Weyman B. Cherry, Eugene Magwood, Zachary T.
Matthews and Raﬁdolph McDonald on October 10, 1962 at
Americus, Georgia.

MR. BLOCH: The alternative to the stipulation
would be, as | understand it, merely that Mr. Joiner
would have to get on the stand and testify that they were

correct copies. | am perfectly willing to stipulate

that Mr. Joiner would so testify.

THE COURT: Now, | want to point out in connec=

tion with the first stinulation that V.Ou referred to

there that there‘s'stiil one feature of the matter that
is not covered; and that is, it is not stipulated there
that the ordinance referred to was in force and effect

on April 20, 1958, That still leaves that question open.
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Stipulation: Defendants 634

MR, COLLIER: The certificéte, YourHonor, states
that it is; it is stipulated its admission into evidence.
THE COURT: Well, does the certificate say
that counsel have stipulated that it was in force and

effect on April 20, 19587

MR, COLLIER: The stipulation says that he would
admit this paper in evidence.

THE COURT: Yes, but he doesn't say that he's
stipulating that it was in force and effect on that date,
and that's what | wanted to call to counsel's attention.
Let's not misunderétand each other when we stipulate.
Sometimes stipulations get us in more trouble than
othewwise.

MR, BLOCH: The certificate is: "I, R. R. Jones
Clerk of the City of Dawson, the officer having legal
custody of said ordinance, do hereby certify that the

foregoing is a true and correct copy of Sections 230

of Dawson , adopted Augu;f 7,71909,'énawiﬁat same is
still in force and effect."

THE COURT: It doesn't say it was in force and

effect on April 20, 1958,

MR, BLOCH: | understood the '"still'" to mean
that it had been continuously in effect.

THE COURT: But it doesn't say so,
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Stipulation: Dawson Code 6

MR, BLOCH: It doesn't say it, but can we

stipulate that that means that it was continuously in

“effect from August 7, 1909 up to and throgh April 20,

1958,

MR, HOLLOWELL: Well, 1 would say this, that my
stipu]ation‘is the same as has been read and that as
you read your certificate | would be agreeable to the
word "continuing' being read as a part of the certificate.

THE COURT: A1l right, it is the Court's inter-
pretation of the stipulation that it is being stipulated
that that ordinance was in force and effect in the City
of Dawson onApril 20, 1958.

MR, HOLLOWELL: But | mean, this is the Court's
interpretation, My stipulation is as read. Of course,
this is the way the Court interprets it.

THE COURT: " Well, is that the way counsel inter-
prets it?

MR, HOLLOWELL: Counsel takes this position, sir:

that this is a properly certifiéd document. It does
not have the seal on it, incidentally, which would not

really make it properly certified; but out of deference

to the gent1emen,'1 think that's an inadvertence because
there was a seal on the one this morning and | know that
they could get the seal, and | would waive the matter

of the seal, Your Honor.




Stipulation: Dawson Code 636

Mr, Hollowell:

But l;say | stipulate that it is a certified and

accurate certification of the ordinancesas recorded

in the 1909 edition of the City Codeof Dawson;
subject, of courSe, to our right to object to the
applicability and to the validity of the particular
ordinances. | think that's as clear as | can make it.

THE COURT: Well, of course, | can't make
the stipulation for counsel, All i‘m;doing is raising
the question, which seems to me to be perfectly obvious
with regard to it., It seems to me to be just so simpie
to stipulate, if it is the intention of counsel to so
stipulate, that that ordinance was in force and effect
in the City of Dawson on April 20, 1958. 1t just seems
to be so simple until | don't understand why counsel
are having any difficulty about the stipulation,

MR, HOLLOWELL: | tell you why in my situation,

_sir, why | could not say. | don't know of my own

knowledge that it was, because the only two copies that
| have seen of the Code are so old and so shattered.

You saw—the condition of them; and they run back 70

years, approximately 70 years; and that is a long time
for there having been perhaps no change; and | have not
seen the minutes and the resolutions of the Council.

And this is the point: |If there was anything to even




Stipulation: Dawson Code 637

Mr. Holliowell:

indicate that there had ever been some revision in a

-period of 70 years, | would feel better. But as a
matter, as counsel, with that much lapse of time, Your
Honor, | think it's a matter of a lawyer not wanting
to put himself in that position. That's all.

But | stipulate that it reads exactly as the Code
which they have presented and that it says that it was
a valid and subsisting ordinance as of this time -

MR. BLOCH: As of what time?

MR. HOLLOWELL: From the date that It recites in
there, the date of the passage in 1909, until the current
date.

THE COURT: In other words, you're agreeing
that it says that but you're not agreeing that that fis
true,

MR, HOLLOWELL: 'l'm not. That's the only thing.

THE COURT: Well, we're not getting anywhere.

Let's go on to something else. "To agree that a paper
says it, without stipulating that it is true doesn't

produce anything., That's not any stipulation that gets

us anywhere. So, let's move on to something else.

MR, BLOCH: We'll have the Clerk here, Your
Honor.
THE COURT: A1l right, let's go on to something

else.




MRS, HATTIE B. WILLIAMS 638

witness called in behalf of Plaintiff,
being first duly sworn, testified on

DIRECT EXAMINATION

BY MR, HOLLOWELL:
Q Would you give your name, please?

A Hattie B. Williams.

Q Where are you presently residing?
A What you mean? Where | live?

Q Yes?

A | live in Newark, New Jersey now,

Q Were you living in Newark, N. J. in 19587
A

| was not. | was living here, in Dawson,Georgia,

at 209 Center Street.

Q How long did you live in Dawson, Georgia?

A Well, | was practically, you might as well say,
all my life. | was born out there to Mr. Ear] Anderson's
place. My father and mother lived out there, | married at

Mr. - out there at Mr. = out in the country in front of

Bill Duggan's place. That's where | married at.

Q Would you consider yourself as an old resident of

Dawson?

A——  Dawsons-that was—my—county

Q You know the reputation of most or many of the people
there, do you not?

A Everybody in Dawson knew me, excusing them that

come there lately, because | worked for practically, for quite
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Hattie Williams = direct » &

a few there,

0 For Whom did you work?

A Well, | worked for Mr. Ragan, what carried the
Independent; | worked for him about 5 months. | worked for
Mr., Bill Fenn. | worked for the Dawson Cotton 0il Company
18 years. And |wrked for Mrs. Malook, who was about as good
a friend as we ever had.

Q [*11 ask you whether or not you had the occasion
to attend church onthe 20th of April, 19587

A Yes, | did.

Q With whom did you go on that day?

A | went to my church first, | HOPE Baptist Church,
That's where | was a member of the church at.

Q Did you see James Brazier there?

A Yes sir, | did,

QDid you see his wife there?

A Yes, | did.

Q Do you know his wife?

A | reckon so; she's my daughter,

Q About what time did you leave?

A _churech2 :
Q Yes?
A Well, | wouldn't exactly knas the hour but it was

away over in the evening. We went to Rev. Reynolds' church,

after we left | HOPE Church. We had sacrament and, after we




Hattie Williams - direct 640

left, we went to Rev. Reynolds' church. f wouldn't know the
name of the church but | know it when | get to it. And they
was having a program out there, and we all went to that
program, me and James Brazier and his wife and children;

and Annie Belle Latimer and her husband and her daughter,
They all was there on the program that day.

Q Would you remember about what time it was when you
left?

A Weli; it was close to arand = now, |‘m making a
rough guess, because | wasn't watching the clock, because |
had been very happy that day and | shouted quite a bit; and
| wasn't thinking about the time of day,but | know it must
have been close to around 3:30 or 3:00, 3 o'clock or 3:30,
after we left the church. Now, |'m rough guessing about the
time,

Q That's when you left | HOPE?

A Yes, when we left | HOPE®

Q And then, when you went to the other church, was it

Mt. Mary or Mt, Zion, Zion Hill?

A Yeah, | think it was Mt, Mary, if I'm making no

mistake ‘ _ -

0 Do they sometimes call Mt. Mary and Zion Hill, do

they use the names interchangeably?

A Well, I'm not quite sure but | think, if | ain't
mistakeh, it's Mt. Mary; but | can go to get there now if |

had to go.




Hattie Williams = direct 6Lt

Q Whe was the pastor?

A Rev; Hillman at the time when | went there,.

Q Down at | HOPE?Y

A Not Hillman, that man out there in that hall.
What his name? |

Q What's his name?

A Give me a little time now because this is something
| never did in my life, been onno stand and ['m 60 years old;
but | think he named Reynolds.

Q Rev, Reynolds?

A Rev. Reynolds.,
Q Who was the pastor at | HOPE?
A Who was the pastor ét 1 HOPE?
Q Yes?
A At that time,Rev. Andrews, He's dead now.
Q He's dead now?
A Yes.
|l Q  Now, about what time did you leave Rev. Reynolds'
church?

A Well, it was pretty much late.

g Wes—itsti gty
A Yes sir, it waé light.

Q Where did you go?

A | went home.

And you lived on Center Street?

i)




Hattie Williams « direct 642

A Yes sir, | did.

Q Where is that from Ash Street?

A That's not very far. | would say that it's about
a block and a half. Now, |'m rough-guessing about the block
because | didn't measure it. But | lived there; | bought that
little house there.

Q You bought it while you were working at the Cotton
0il1 Company?

A Yes sir, | did.

Q What's the name of it; Cotton 0117

A Dawson Cotton Oil Company.

Q Did you have the occasion to visit the home of
4?@?5 Brazier that day?

A Oh vyeah.

Q When was it that you visited it?

A After | came from church, | went down there to
tease him about shouting. He tried to shout that day and

| went down there to tease him. And just a littie bit before

I got there, | looked and I see'd a great é%é@é; and | didn't

know what was happening. | heard a lot of hollering. And

| said, "What's the matter, what's the matter down therel"

And someone said "They're fighting down there." | said
ncall the law, go there and call the law', That's what |
told them. And Miss Hattie what stay on the corner, she

say '""No ruse to call the law because that's the law down there

[
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Hattie Williams = direct 643

now' . And then | rushed up there to see what was happening.
| thought if | get there and talk to them, | could get them
to stop since everybody knowed me what lived close down there.

Q Well, did you see any - What law did you see when
you got there?

A | saw Mr. Cherry right there (pointing) and
another man, Mr. Randoiph, | believe; that's what | call
him. That's what | knowed him as, been knowing him as
being Mr. Randolph. 1o

Q Had you known them over a period of yeafs?

A Yes., Well, | practically been knowing Mr. Cherry a
good while 'cause | used to go to his house and carry Mr.
Ray's children down there to his house. | know his wife very
well.

Q Do you know him when you see him?

A Who, Mr. Cherry?

Q Yes?

A Mr. Cherry?

v Yesy

A Yes sir, | do.

Q Is he here in this room?

A Yes‘sif, he is.

Q Would you point him out?

A There he is right there (pointing).

Q Is he the first one, the man on the corner?

A No, that man in the middle, with that wrist watch
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{ wWell, do vou see that person
A Yonder he is (pointing). . .
Q Let the racord show that the withess pointed out
both Mr, MzDoneld and Mr, Cherry.
What were they doing when vou saw them?
A ft's so difficult for me to sav, but | got to tell
7

the truth, fcause if the truth kill me, "1 justleve to go.

Q Well, that's all we want, of course?

A wWhen | saw him, he was making & sling at Bubber,
at Jameg Brazier. Evervbody = excuse me, | will say
because | been calline him that !t hic daye; but his name
James prazier.

Q HMe was maling a sling, you sayv

A e was malking §7§}}ng at him.

Q What kind of 2 sling”

A What | mean, he hit him.

4 What did he hit biim with’

A Hit him with the handle of his piatetl,

8 With what’

{ b ke handie of hie pistol,

0 Loolkead Tike the b e oof hig ototol]
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£ | acked him how was he, and he seid nie heao nurt b
0 vhat did vou do thent
A I couldn t do nothing. | wanted to go to get i«

ft thic cide of the wing and went

v cad

ront,

n
-3
O
jad
e
(&R
c
-t
7
7
-

0 fround on the front of the courthouse or the jaii’

Fa

2 o~

A I wou'ld call it the front of the courthouse, the

front of the jail.
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Q You saw Mr. Matthews yourself?
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Hoctie Witlilams = direct

Q Where were vyou?

A Where was 17

Q Yes?

A | was going home from work,

Q Going home from work?

A Yes.,

Q Well, | believe you said you went to work at

2 o'clock?

A Yeah, | did. That was before day;it wasn't day.

| always get off, | would clean up and then 1'd go home

o

and then |'d come back to work, They give me that permission.

Q 1'11 ask you whether you sought him out or did he
seek you out or how did you come to engage in a convetsation

on that day?

A Well, | had been to Columbus that day. That's the
day they taken Bubber, James, to Columbus. | came back home
to see about the children and to keep the job until my

daughter get back. So, that morning he saw me coming

and he rushed to the road where | was at;and he said -

THE COURT: Just a minute!
0 Mr. Hollowell: Did he call you over?
A He come to the road where | was at. You see, |

was coming by the Compress and he see'd me and he met me,

just like you'd meet somebody to talk to. He say, '"Howdy,

Hattie " =




Hattie Williams - direct

THE COURT: Now, Counsel!, this is vour witness,
and | don't know whether she understands but | wish
you would help her understand what the rule is,
MR, HOLLOWELL: Yes, we'll be happy to, Your Honor,
be happy to,
Q What | am trying to have you understand, ma'm,
is that you can't testify as to what somebody else told you,
unless one of these persons was present; so that, if you'li
try to keep this in mind, it might save us a lTittle time.
But | do understand that you say he greeted you

and came up to meet you on this occasion?

A Yes.

Q ls _that correct?

A That's right,

Q Did you talk with him?

A Yes.

0] Yes, | talked with him as he talked to me.

Q Qjé you dis;uss thg Bfazier incident? Did you

discuss with him the matter?

A No, he asked me how was he?
MR. BLOCH: Now, we object -
THE COURT:  Yes.
Q Mr.Hollowell: Don't say whet he asked you;

I 'm not asking you what was said.

A I'm sorry.

[oRY
[

13
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0 ['m asking you, did you discuss the matter of what
had happened to James Brazier? Did you talk about it?

A Well, you tell me not to say what he said. He
was the one talking about it and | was listening.

Q Allright, no further questions at this time,

CROSS EXAMINATION
BY MR, COLLIER:

Q Hattie, | believe you said that you went down to
the jail after James was arrested and called out to him, is
that right?

A | beg pardon; | didn't understand you. What you say?

Q | believe you said you went down to the jail after
James was arrested and called out to him?

A After they had put hmm in there; yes sir, | did.

Q Did he answer?

A Yes, he did.

Q What did he say?

A He told me - | asked him how was he, and he said

he was all right, his head hurt him.
Q Said he was all right?

A Yes, .

Q Was Odell in the jail with him?

A Yes, he was.,

Q Now, when the officers came and arrested James,

how far were you from where the arrest took place?
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A Well, | was on my way down there already, when |
see'd this crowd and heard this hollering.
Q How far were you from them?

A Well, | didn't measure it, but | wasn't far. 1 was

close enough to hear.

Q As far as this room?
A Well, no - how far is the room? |t looked, you know =
Q About the same distance, just about?

A Yeah, it might be and it might be & littie further,
| wouldn't exactly know ‘cause | didn't measure it,

Q What did James say?

A Well, when | heard him, he was crying.

Q You didn't hear him say anything to the officers
about getting'in the car or not getting in the car?

A No, because they was pushing on him whenl got there,

Where was Hattie?

]

A She was standing up in the yard.

Q  When did you say you left Dawson?

You say, when did | say 1| left?

b

Q When did you move from Dawson?

A~—~*4-ﬁmy¢eétﬁrem-Qawseﬂ~4¥r4kﬂ$¢st~%ﬁw4958¢—+~495{rmy

job, that's why | moved,

Q Where did you live prior to then? | believe you

said you lived close to James?

A | did, up there on Center Streef, 209 Center St.
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Q Did.you say that you had taken some children around

to Chief Cherry's house on occasions?

A | used to = | used to go to Mr, Cherry's house,

Mr, Cherry know me well.

Q Where does Mr, Cherry live?

A He used to live down there, you know where all of
them pretty houses they built back there in that field; he
lived in one of them houses down there; | would say right,

not far from that health, the clinic office what they got

built now.
Q No further questions.

REDIRECT EXAMINATION

BY MR, HOLLOWELL:

Q | believe you said ya lost your job that ya: had been

on for 18 years?

A Yes sir, | had. | went to Macon;after i come from

Macon - | went down there and asked them could | go to Macon,

a subpoena.

MR, COLLIER: Your Honor, | fail to see the

relevancy.

THE COURT: | don't want any conversations.

Q Mr, Hollowell: Not any conversation?

A Yes, | lost my job.

Q Were you fired or did you resign?
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never do that.

A No, 1 didn't resign. | don't resign no job. I don't

Q You were released from your job?
A Yes sir, he told me | couldn't work there no more;
that'!s what the man told me.
THE COURT: A1l right; you may go down; you're
excused; you may go.

- - - - L - - o - = - - - - - - = L] -~ - - L - - = - -

FRANK HUNTER

-;;%Z} witness called in behalf of Plaintiff,

duly sworn, testified on

DIRECT EXAMINATION

BY MR, HOLLOWELL:
Q What is your name, sir?
Frank Hunter.
Beg your pardon?
Frank Hunter,

Where do you live?

O o >

Dawson.

How long have you lived in Dawson?

P -

About 15 years, 1 reckon,

What do you do?

> O

| night-watch,

THE COURT: Just a minute, Counsel; what is it?
MR, COLLIER:  This is another witness, Your Honor,

that was not on our 1ist. | don't believe he was even

here the other morning.
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MR, HOLLOWELL: | believe it was announced in open
court that the man was being subpoenaed; and the Judge
heard, the jury heard and counsel heard,

THE COURT: All right, go ahead.

Q Mr. Hollowell: Now, how long had you lived in

Dawson?
A About 15 years, | think; maybe a little better than
that.

Q Beg pardon?

A About 15 years.
Q Where do you live in Dawson?
A I live on 12th Avenue.
513 Q How long have you lived at that place?
A About the same time, ever since l've been in Dawson

except one year.

Q Do you work on a job?
A Yes.
Q Where do you work?
A Dawson Compress & Storage Company.
Q I'm sorry?
- A Dawson Compress & Storage Company,
Q Who is your immediate boss?
- A- Mr. Baldwin, - —— —

Ba[dwin?

> O

Baldwin.




O P O b = - B o R e

= O

> O r O PO

o

Frank Hunter - direct ' 669

What is *our job there?

| night watch, watchman, carry the clock.
How long have you been on that job?

About 12 years, nearly.

Were you on that job inApril of 19587
Yeah.

What nights of the week do you work?
Every night, seven nights a week,

Is that all during the year?

Yeah.

Do you have any vacation?

Yes, if | want to take it unpaid.

Unpaid?
Yes.
Did you take one in 19607

When?

19607

Yeah, | taken about a week off,
What month did you take then?
In August, | believe it was.
Did you take one in ‘597

No, | don't believe | taken one in '59,

D1d-you  take ofie A " 587 — e
Yeah, | think | did.

When did you take one in'58?




A
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I think it was in May then when | taken that.

So, that excdpt for the month of May, when you

took your vacation, you worked every night seven nights aweek,

is that correct?

A

> O

= O

<

period of

O R O

» O

different

12, 1 believe it Is.

Did you know Hattie Williams?

That's right.

What time do you go on duty?

| went on duty back then at 6 o'clock.
And you worked until when?

Until 6:00 the next morning.

Where did you spend most of your time during that

work?

On the job, in the warehouse and the office.
How many punches did you have to make?

Do you have warehouses there?

Yes.

What do they store in the warehouses?
Cotton.

How many warehouses?

They've just one big warehouse. They've got

rooms in it.

Do you remember April 20, 19582

Y‘ééh . P e e el ) - R e L

No.
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Q You don't know Hattle Williams?
A | don't know Hattie, not personally. | may have

saw her but | don't know her personally.

(Hattie Williams called to courtroom door)

Q Do you know the lady there?

A | 've saw her.

Q When is the last time you saw her?

A | saw her here one night last week.

0 When is the last time you had seen her before then?
A | dongt know. | hadn't saw her, | don't think,

since away back in '55, about 5 years, | believe.
Q About '587
A Yeah, | think it was; maybe, | probably saw her
then in passing, Just passing. : .
Q A1l right, you may go. (Hattie Williams withdrawn
from courtroom)., . .
Where did you sit when you were on the job and

it was warm weather and you were not in the process of making

your rounds?

A In the office,

Q Even when the weather was warm?

A Yes,

Q -You always--sat inside? ' ER—
A Mostof th? time, vyes,

Most of the time?

f)




A Most of the time | set in the office.

Q Even on warm summer evenings?
Yeah,
Q You sat on the inside?
A That's right. _
Q Did you have a clock inside?
A Yeah.
Q You did have?
A Yeah, there's a clock,
Q | mean, is this one of these duplex clocks that has

the key that you punch?

A Yeah, 1've got a clock like that.

Q ls there a station inside of the house that you

used as an office?

A No, there's not one inside of the office.

Q And it's your testimony that you would stay on the
inside even during the hot summer evenings?

A Yeah, | was in there when | wasn't on my rounds.

Q Did you ever sit out in the front?

A Yeah; yeah, at time,
S Q Would you have the occasion from time to time to

see that lady that was just there come back and forth?

A 1| saw her pass, pass the street.

Q __Did she come right bw where you would sit very often?

s
-

A No, just pass on the street and | saw her; saw her
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pass up and down the street.
Q Is the Dawson Cotton 011 Company up the street or

not too far from where your place is, the place where you work?

A You mean the Southern Cotton Oil Company?
Q Is it Southern Cotton - yes?
-A Yes, it's just across from where | worked.
Q It's just across from where you worked?
A Yes.
Q Did you know that she worked there?
A Yeah, | think she did. i'm not sure but | think

she worked there though.

Q And you would see her passing there quite often,
wouldn't you?

A | saw her, | don't know how often but | saw her

though at different times.

Q And you would come off you say at 6 ofclock in the
mornings?

A 6:00in the morning.

Q In April at 6 o'clock, it's daylight, isn't it?

A Yes.

Q 1'11 ask you on the night of April 20 or early in

the morning of the 21st of April, 1958, did you have the

occasion to make any telephone call?
A No. C— : .

Q You did not call the Sheriff?
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A No.
Q Did you at any time call any police officer,
indicating that there was a body there and they'd have to

comd and get it and, if they didn't, you were going to report

it?

A No.

Q Did you ever make any such statemeﬁt to Hattie
Williams?

A No.

-Q You say under oath that you've never indicated any

such statement?
A That's right, not to her or anybody else.
g-} Q Not to anybody else?
A Not to anybody.
Q s it your testimony that you have not even seen
any one behind a bale of cotton wrapped in a blue blanket
about April 20 or 2lst, 19587
A That's right, | haven't saw any.
MR, HOLLOWELL: All right, no further questions.
THE COURT: You may go down; you're excused.

,,,,, _ MR, HOLLOWELL: We would like to report to the

Court that the witness has made contrary statements.

- THE COURT:  Well, hold the witness untiT—i—

) hear what_counsel_is going to say.
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Mr., Hollowell:
statements and we submit thét the statements that he has
indicated that he did not make, that he has in fact made;
and that the witness who was on the stand immediately
before him was the person to whom he made such statements;
and we would like to even seek to impeach him under the
circumstances, with permission of the Court, by recalling
the witness who preceded him,

THE COURE: What do you have to say about that,
Mr. Bloch or Mr, Collier?

MR. COLLIER: He doesn't show any gfounds of

entrapment or make any statement to the witness that he

was entrapped.

THE COURT: I's counsel stating to the Court
that he has interviewed this witness who was just on the
stand?

MR, HOLLOWELL: Not that counsel has -

THE COURT: Just a moment! That he has inter-
viewed this witness and that that witness has made
statements to counsel contrary. to what he said on the
stand and that is what led you to put him on the stand?

MR. HOLLOWELL: Not counsel as such, no sir; but to

the witness who immédiatel Yy p rece&ﬁ'_ﬁm‘f”‘*‘ -

{0 MR, COLLIER: You're just relying on what she told

you,
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MR, HOLLOWELL: Beg pardon?

MR. COLLIER: On what she says,

MR, HOLLOWELL: t'm relying on - she's relying on
what he told her.

MR, COLLIER: And you're relying on what she told
you?

MR. HOLLOWELL: {'m relying on these as being the
facts.

MR, COLLIER: | suggest it's too remote, Your Honor
-and | don't see how it has any relevancy at all,

THE COURT: }'m not cleaf on thaf elther.

MR, HOLLOWELL: Well, | think it would be relevant.

THE COURT: Even if it should appear that the
“man has ever said what was said, there's no indication
of any connection of that with this caee, whatever it is.

MR, HOLLOWELL: May | explain?

THE COURT: Well, 1 wouldn't want you to go
into it in the presence of the jury. 1 don't know
what it is you might be aboue to say. | don't know
whether you ought to go into it in the presence of the
S jury or not; but counsel is saying that he hasn't inter-

viewed the witness.

MR, HOLLOWELL Y~ Counsel has not specifically said

that.o . .

THE COURT: And the witness has not told him:_

... that:

_he. was.going to.say anything any different
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MR, HOLLOWELL: But there are =
THE COURT: In that way, Counsel, you could

always put somebody like that on the stand and have

them deny saying something, just so you could put some-
body else on thestand, so that they could say that they
did say it; and in that way you could get in all kinds
of alleged statements, real or fictitious, that might
get into the evidence that wouldn't be admissible in
any other way,

MR, HOLLOWELL: They might be telling the truth,

,:3 Your Honor, and we submit that the witness would tell

the truth,

THE COURT: Well, every witness is presumed to

speakmtﬁe trﬁfh, not just your witnesses, but all wit-
nesses are presumed to speak the truth.

MR, HOLLOWELL: That's true, Your Honor.

THE COURT: And this man is presumed to have
spoken the truth; and you have already stated that he
did not mislead you, that you haven't evan interviewed
him.

MR. HOLLOWELL: 1 say, not him as such,

THE COURT: Under the circumstances, Counsel,

| think, for the various reasons that are suggested,

: }trwog}d:be improper procedure to-put anybody on the

' gféhd,to,gontradict that witness.
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MR, HOLLOWELL: Very well, sir, We call Mr. Cherry

for just a couple of questions, sir, that we failed to

aslk,

W, B, CHERRY

party Defendant, duly sworn, recalled
by Plaintiff as adverse party, testified
further on

ADVERSE EXAMINATION

BY MR, HOLLOWELL:

Q Mr. Cherry, you will recollect that | asked you the
other day, whether or not you had made, of on the deposition
whether or not you had made any investigation pertaining to
the death of James Brazier; do you remember that?

A Yes,

Q And | believe you said no, isn't that right?

=

No.
Q You didn't say that?
A

| don't think that | said that, no.

___ THE COURT: Yes., ‘ B

0 Mr. Hollowell: | mean, | am asking you, have you

‘at any time made any investigation of this case?

MR. BLOCH: | submit that the depositions would

be the highest and best evidence of that.
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MR, HOLLOWELL: ['m not asking about the depositions
now. @'vé gone to another question.

THE COURT: He's abandoned the depositions aﬂé
is simply asking him whether he ever made any investiga=
tion or not.

Q Mr. Hollowell: Whether he ever made any investiga-

tion or not?
A | talked to one, yes,

Q With whom did you talk?

oS

| talked to James Latimer.

s he the only one with whom you've talked?

£

A No, ! talked to Bill Robinson, Bi1l Roberts.

Q s he the only one that you've talked to?

A They are the only two that | remember talking to,
yes,

Q tsn't it true that you came down into the area

generally where James Brazier lived and went from house to

house, seeking information about this matter?

A | went to Bill Roberts house, yes

Q Do you know where Bill Roberts lives?

L-wf(*'ﬁr~ Yes,—— -
Q Who else did you go and talk to?
A | don't remember off=-hand.

Q {ere there others?

A There could have been.
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¢ Are you suggesting that there may have been others
or that there may not havebeen others?

A There may have been and then there may not have been.

Q You don't know?

A Off~hand, | do not.

Q 1'11 ask you whether or not on deposition, which
was taken on October 10,1962, you were asked this question
and you gave this answer:

A | don't remember whet was said in the deposition.

¢ Just a moment, sir! | haven't asked the question.
"How many persons have you interrogated pertaining to it?"
And the answer was, ''None'?

A | don't remember what was said in the deposition.
I'm not testifying at this time to a deposition.

Q Well, are you testifying that your statement now
is right, or that your statement on deposition was right?

A | said | didn't know what | said in the deposition,

MR, HOLLOWELL: |If it please the Court, we would

ask that the Court instruct the witnhess to answer the

question that was asked categorically and then he can
explain it if‘he desires.

THE COURT: Well, suppose you step back right
over here, Counsel.

MR. HOLLOWELL: 1 wanted to be able to read it to him,
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THE COURT: Well, he appears not to wént to
read it,

MR. HOLLOWELL: Well, he doesn't want to read it;
very well.

THE COURT: Now, what was the question again?

MR. HOLLOWELL: Will you read it, sir?

THE REPORTER: “Are you testifying that your
statement now is right or that your statement on
deposition was right? Answer: | said | didn’t know
what 1 said in the deposition ahd am not testifying to
the deposifon at this time.:"

THE COURT: | think that does answer it.

MR, HOLLOWELL: ldon't think it does, Your Honor.

THE COURT: Well, he is saying that he doesn't
recall what he said on the deposition, and whatever it
is, he's not testifying based on that bﬁt he's testifying

from the stand., ~Now, | think that gfves a satisfactory

answer,

MR. HOLLOWELL: What | want to know from the witness,
Your Honor, is, was he telling the truth when the deposi-

___t+ion was taken or is he telling the truth now?

THE COURT: | Well, he says he doesn't recall,
MR, HOLLOWELL: Well, 1'm showing it to him, Your
Honor, and asking him whether he said this?

THE COURT: He's not required to read it unless

he wants to.
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MR, HOLLOWELL: Well, I'm asking him.
THE COURT: You can ask him to read it.

Q Mr., Hollowell: A1l right, would you tike to read

sir?
A | don't care to read it and | hlwen't read it since

it was taken.

MR. BLOCH: Your Honor, may | make a suggestion?
THE COURT: Yes.
MR. BLOCH: Thos e depositions were taken for

the purpose of discovery. On the taking of depositions
for the purpose of discovery, the question of whether
or not a~given qu@stion and an answer are material to
the issue involved cannot be brought out.

~ Now, dealing with the basic question here, whether
oF not he made an investigation, as | understand it,
if he did or whether he didn't would be immaterial and

irrelevant to any issue in the case now pending before

questioning as immaterial and irrelevant to any issue
in this case now being tried before the Court and jury.

MR.HOLLOWELL: Well, of course, Your Honor, I

think it's elementary in the law that depositions can
be used for impeachment purposes; and certainly the
credibility of this witness is important; and certainly

whether or not he, as the perpetrator in the situation,
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Mr, Hollowell:

made any fnvestigation involving that in which he was

a part of and in which he engaged under colorr of law

it seems to me is most, most relevant in this particular
case; and we‘re'trying to see whether this man tells the
truth.

THE COURT: A1l right, | overrule the objection
but now, | think he has answered the question.

MR. HOLLOWELL: May 1 ask Your Honor, if you would
direct him to make a categorical yes or no answer and
whatever explanation that he wishes to make, then
certainly we woufd not want to restrict him but | believe
this is according to the rules of evidence.

THE COURT: Well, this is the difficulty, Mr.
Hollowell., He says that he does not recall what he
testified at the time of taking his deposition, that

he does not care to have his memory refreshed, that he

is testifying now, that these are the facts.

MR HOLLOWELL: That these are the facts.

THE COURT: | say,that's the situation we're

in,—Hels testifying-thatwhat bhe's saying now are

the facts and, if you wish to introduce that portion
of the deposition, | will allow it.
MR ,HOLLOWELL:  Thank you.

THE COURT: But | mean to pursue it further with
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The Court:
the witness, he has answered it the onty way that he's
willing to answer it.

MR. HOLLOWELL: | have one other question directed

to it, and then | may want to introduce this. As a matter
of fact, | think the depositions have been. stipulated
as being correct, the questions as asked by both
blaintiff and the Defendants, as read from the depo-
sitions, were true and correct. And | bediéve that is
part of the record. | want to ask him just this question:
Q Why did you say on deposition that you had not

made any interrogation?
A | didn't recall making any at that time, no.
Q Youdidn't recall making any?
A Lt that time, no.
Q Well, what was it that refreshed your recollection?
A

When the witnesses were asked on the stand yesterday,

| believe it wa

$JXE§E?£§§X1ﬁjf”theyﬂﬁaﬁ talked to me at any

time.

Q That's when it came to you?

A That's right , S

Q As a matter of fact, you took some affidavits,
didn't you?
A | don't remember if | did or didn't.

Q Where do you keep your regular records?
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A Five years ago, | don't know where they were being

H

kept of f=hand.

Q | mean you are a police officer?

A Yes, | am.

Q You were a police officer in 1958, were you not?

A Yes.

Q Did you have a regular file at the police office?

A No.

Q Where you kept papers?

A No, | did not.

Q There were no files at the police office?

A None, no personal files, no.

Q Did you have a file whereyou filed your investiga-
tions?

A Where accident investigations and such as that

was investigated, yes.
Q Only accidents?

A That's right.

Q Whét about police reports, did you make police

reports?

A Any police reports made were kept in a personal

note-book.
Q In a personal note=book?
A Right.

Q There was no file in which investigations of other
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things, other than accidents, were recorded in that office?
A | don't keep my personal notes in a file.
Q Well, was there any official investigation notes

that were filed other than accidents?

A | don't know of any.

Q You don't know of any?
A No.

Q Are there any now?

A Not that | know of.

And you're the Chief of Police?

= O

Yes.

Q Well, why did you take affidavits in the first

instance?
A 1 don't know that [ taken affidavits.
Q Do you say that you didn't?

A I haven't said that | did.

Q | say, yo you say that you did not?
- A | don't recall taking any.
Q Do you recollect whether or nbt you took James

Latimer's?

n A MNo, ! do not.

0 But you wouldn't say that you didn't take his
either, would you?
A | wouldn't say | did nor 1 didn't.

Q Let me ask you this: Would such an affidavit -
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constitute a part of your personal filev

A [f it was in & personal notebook, ves,
Q Well, would you normally take an affidavit in your
notebook?

A If there was a record that | desired to have to

refresh my memory at a later date, vyes.

Q Then, what?

A It would be in the personal note book.

Q Now, suppose it had come to you in other form, what
would you do with 1t?

A How do you mean in "other form'?

Q Say typewritten on a sheet of legal-size paper?

Fold it up and put it in your personal notebook?

A | 've never made any notes like that.

Q | beg pardon?

A | 've never made any notes of that type.

Q Well, suppose you took an affidavit and it was

typed up on legal size paper, where would you file it?

A It would be kept in my personal papers.
Q And that was true in 1958 and is true now, is

that_correct? . -

A [ f theee was ény9 yes.
THE COURT: A1l right, is that all from this
witness at this time?

MR. HOLLOWELL: | think that's all from this witness

at this time.

ArAFee I, An NM oo Lo1n NM rEBBHIADY & 10472
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recalled in her own behalf,
testified further on

REDIRECT EXAMINATION

¢ MR, KING:

Moo Q | believe on yesterday you testified that you did
A cognize these c]pthes as belonging to your husband and were
tdzavig ch clothing as he had on?
H A. Yes sir.
A Q At.the time of his arrest?
U A That's fight.
sov bl uo - Q Is that correct?
A A Yes sir.
0 Q | ask you now whether or not the clothes that Qou
y 31cb ave identified are substantidlly in the condition that theya
A - re~inwhen you got them? -
Y A What you mean?
A Q  Well, where did you get them from?
0 A | got that coat out of the police car, out of the
qu baqy ack of the police car,
A Q On what occasion was this done?
9 A | went and got it after they was coming from down-
10 I8l ?TTS; It was in the back of the police car.
A Q Coming from downstairs?
A out of the courtroom. o
tiw Q This was on the morning of the day that he was taken

Council?
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tidps -.

Fol That's right.
a

0 On what occasion did you get these?

FORLN A Well, he had on the pants and | got them from

ad
O]umbus.

0 These were the pants that he had on when you took

im to Columbus?
A Yes sir.

Did he have on the shirt at that time?

AanT A No sir, he didn't have on a shirt at all.

Poel Q Where did you get the undershirt and tie from?

2aY¥Y A A Well, he had on that gauze shirt and the tie was

® y that coat pocket,

’}Ljnﬁbj Q Was the gauze shirt in the condition that we

.r;g;-;w“_n! resently see | t-‘-?— . ~
S A That's right, just like it is now.

oW Q Was it in that condition on April 20, 1958, the
! ?rning of April 20, 19587

ori3 To A When he put it on?

0 Q Yes?

! A it -was clean when he put it on.

Q Well, did it have any other tears or anything else?
A No sir, it didn't have any holes in it.

a Do you identify the tie ashis?
A

Yes sir, | give him that tie.

[ - et | |
tonue - Under what circumstances did this tie come into your
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1t was in the pocket of that coat,

in the pocket of the coat?

h Yes sir, g, )
- 2udiy Q Then, your testimony is that you got-—" -
0 out of the police car?
od o3 A That's right.
A Q Now, | believe that you testified a minute ago
9 that you did not get the shirt at the time that you took
A fs effects from Columbus?

A No sir, | didn't get the shirt. 1 got the shirt a

Q And from whom did you get [t?

A Nettie Kate, the cook of the jail, she brought it

Q Do you know where she got it from?
A Well, she said Gene give it to her.
Q That was Gene Magwood?

A That's right.
MR KING: | ¥ Your Honor pleases, we would at
this time respectfully want to introduce into evidence
as exhibit of the Plaintiff what Eas been identified as
P-27.
THE COURT: r 1s—that—theentire-bundle-of-clothes?
MR, KING: Yes sir, this bundle of clothes,
which is comprised of the shirt, the undershirt, the

tie, the coat and trousers.
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! A THE COURT: Any objection?
| J MR, BLOCH: No objection.
/ A THE COURT: They're admitted.

¥ MR, KING: No further questions.
2 JU0 50y RECROSS EXAMINATION

A "By MR, COLLIER:

g - Q You say you got all of these clothes within a few
> oY ey " days after your husband's death or thereabout?
5517 e ai'i A well, | got the coat the same Monday morning.

Q On the same Monday morning?

A That's right, and the tie.
Q And in a few days you had all of these clothes?
A

Well, | got the pants that Monday night after they

gauze shirt.
Q. Where did you move when you left Dawson in 19582
A Where did | move?

0  where did youmove to?

p=J

Albany.

Did you take these clothes with you?

That's right.

Have you had them with you ever since?

| kept them a whitTe untit I—give them—to-my lawyer.

How long have they had them?

0 P O P QO

| don't exactly know how long he been had them,
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Q Several years?
A Well, | don't exactly know how many years,
THE COURT: A1l right, you may go down,

MR, HOLLOWELL: May it please the Court, we would

ask the Court = But let me put on one withess just

before then, sir. | call associate counsel, €. B. King.

MR. C. B, KING

of counsel for Plaintiff, called in
behalf of Plaintiff, being first duly
sworn, testified on

DIRECT EXAMINATION

Y MR, HOLLOWELL:
Q Give your full name?

...A.__ Chavene Bowers King.

Q | ask you whether or not you had the occasion to

 toDawson, Georgia, on the Ist day of February, 1963?

A I did.

Q What did'you do there on that occasion and what

dﬂnty.
Q¢ Did you see that éh&ﬁmﬁictures-were taken?
A Yes,. |,-in fact, supervised their being taken.
Q Who gave you the permission?
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A The Sheriff; as a matter of fact, he escorted the
photographer énd me.

Q Did you have occasion to observe the type of jock
that is on the doors in the left wing;that is, those celis
that are in the left wing of the jail, as you look from the
rear of the courthouse?

A Yes. Now, whenyou say left wing, looking from the
courthouse toward the jail?

Q That's right?

A This is, in fact, the east wing, is that correct?
Q Yes?

A Yes.

Q How were they locked?

A With keys.

Q Did you at any time see the Sheriff or any agent of

his lock any of the cells?

A Yes; as a matter of fact, as | indicated previously,

| the Sheriff was emindntly present at all times.

0 Let me show you PLAINTIFF'S EXHIBIT No. 3 and ask
you if you can identify it?

_ _This is what has been referred to as

& Yes, | -can

Cell #3 in the east wing of the Terrell County jail.
Q Can you state how it was taken and where it was
taken, and where the Sheriff was at the time it was taken?

A As a preface to this, | might say that | asked
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the Sheriff tounlock the door so that | might get in. | was
admitted to this particular cell. | first of all put my
head as close to the barred section, to which @ little door
is attached, and at this time it was opened, and peering out
with the head as close as | could possibly get it to the
bar, | was able to discern what is represented in this
photograph. This is to say this window, which is seen

in the distance in the corridor.

Q Would ydu point so that the jury can see what
window you're talking about?

A This one (pointing on P=3)., . . which was subse=
guently pointed out to me by the Sheriff as being the office
of the Sheriff in the Terrell County jail,

Q Was the door locked as of the time that that
photograph was taken?

A It was locked at my special request and as attested
to by the Sheriff yesteeday.

MR. HOLLOWELL: | might state in my place, Your

HoRoT, that on Whatever day it was that we were in

Dawson for the taking of the depositions, | myself went

over with Mr. Cherry and got into that cell, didn't lock it

but viewed with it closed and not Tocked; and | was able
to see down to the Sheriff's office and see at least
this portion of the window, if not a Tittle more, as

of the time that | was there.
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MR. HOLLOWELL: | have nc further questions.

: CROSS EXAMINATION

BY MR, COLLIER:

qQ But you didn't make this picture, did you?

A No, after =

Q - That's all | wanted to know?

A There is an explanation that | choose to give:

After | had seen what could be seen from the point at

which | was looking after the jail had been locked, | then
requested that the photographer accompanying me take a
picture or virtually simulating, of putting the camera

in the approximate position of my line:r of vision in looking
myself in the direction of the Sheriff's office in the

Terrell County jail

MR, HOLLOWELL: You may come down,
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MR, HOLLOWELL: There are several matters of
which we'would asik the Court to take jucicial notice
that the Court may want to record.

May it p]ease the Court, we ask the Court to take
judicial notice of the fact that calendar table 11 on
page 476 in Book 32 of the Georgia Code will show that
the 20th day of April bf 1958 was on a Sunday.

We wbuld ask the Court to take judicial notice -~

THE COURT: Hold it there, Mr. Hollowell,
Ef‘you have more than one, suppose we take them one at
a‘timee

MR, HOLLOWELL:  Al1 right, sir.

THE COURT: Do counsel for the Defendants raise
any question concerning the Court taking judicial notice
of this?

MR. BLOCH: We don't question the fact that

April 20, 1958 was Sunday. [It's been repeatedly

———— teferred teothatway. —

THE COURT ¢ A1 right, the Court takes judicial

notice of the fact that April 20, 1958 was Sunday.

A1 right.
MR, HOLLOWELL: We would ask the Court to take

judicial notice of the Cariyle Mortality Tables on

page 458 of Book 32; and that age 31 refiects a life

expectancy of 33.68 years.
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o~ eyt - I3 “ 1 I . -
COURT s {11 right, do you wish to respond

et
i

ri

ry

to that, Mr. Bloch?

MR, BLOCH: We have no objection to that.

THE COURT: The Court will take judicial
not ice accordingly. Was | premature, had you com-
pleted what you wanted to say?

MRk, COLLIER: Has a life expectancy of how many
years?

MR. HOLLOWELL: 33.68, | believe.

MR, BLOCH: Whatever the book says.
MR, COLLIER: We accept that.
THE COURT: All right, judicial notice is taken.

MR, HOLLOWELL: We ask the Court to take judicial
notice of the duties, that amont the duties of the
Sheriff, as recited in Code Section 77-110, is the duty
of taking “custody of the jail and the bodies of such
persons as are conffned therein, with the precept, writ,

or cause of detention,” as well as the other duties

which are related in that Code Section,

THE COURT: Had you concluded that?

MR, HOLLOWELL: — Sir?

THE COURT: Were you through with that?

MR. HOLLOWELL: With that one, yes sir.

THE COURT: Weil, | think the way it reads is

that the Sheriff - you can correct me if my recollection
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The Sert:
is wrong ==-the Sheriff shall take custody of the jail
and the prisoners therein from his predecessor; isn't
there some language like that?

MR. HOLLOWELL: That is correct, the preceding
Sheriff,

.THE COURT ¢ Yes, | understand.,

MR, HOLLOWELL: And all other laws relating to the

- duties of Sheriff, both code and common law. o

THE COURT: A1l right, 1711 take judicial
notice of the provisions of Georgia Code Section 77-110.

MR, HOLLOWELL: | believe there are further duties
o - recited in 24-2813, of which we would ask the Court to
take judicial notice.

THE COURT: Al rfght, whatever duties are
fffw” referred to in that secti m we will also take judicial
nhotice of them,

MR, HOLLOWELL:  We ask the Court to take judicial

notice of the fact that an officer must possess a lega]

warrant to make an arrest of a person for a misdemeanor,

—whetre—the—act—didnot—happernr—nm his=presences

~-Mr., Bloch?-

MR, BLOCH: Yes sir, | don't accept counsel's

statement of the law. | have no objection to the Court

THE COURT: “ Do you wish to be heard on that;—— e
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Mir. Bloche
taking&judiciai notice of whatever the law or Georgia
is in that respect.

MR, HOLLOWELL: That wilf be satisfactory.

THE COURT: A1) right, the Court will take
judicial notice of whatever the law is, That's
sufficiently indefinité for the moment,

MR, HOLLOWELL: As relates to what constitutes a
legal arrest by a police officer of a person charged
or alleged to be charged with a misdemeanor.

THE COURT: Whatever the law is.

MR, HOLLOWELL: We ask the Court to take judicial

~notice of the fact that an officer in the execution of
his duties is restricted to using only that force which
is reasonably necessary to effect a legal arrest.

MR, BLOCH: | *ve never heard of a proceeding
quite like this, where the Court is asked to take

A gdicial notice of what —the law of Georgia is, | don't

know how many other suggestions of that sort counsel has

but my reply to all of them is that we have no objection

"~ to the Court take judicial cognizance or judicial notice
of whatever the Court is of the opinion is the law of

Georgia applicable,

THE ‘:;OURT: That iS ‘v’\’hat We 'V\.'; .! 1 dO.
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M, HOLLOWELL . We will sk the Tourt to take
judicial knowledge of the fact that the actions of a
police officer acting under the color of law is state
action.

THE COURT: Well, as stated before, any of

these suggestions that counsel is making, the Court
will take notice of whatever the law is, as understood
by the Court., And | suggest - well, go ahead, counsel.
MR, HOLLOWELL: We ask the Court to further take
judiciél knowledge of the fact that a person may be a
deputy sheriff without having been officially appointed
and sworn in as such by the sheriff, according to law.

MR, BLOCH: | don't agree to that. There's

no authority cited Tor it
MR, HOLLOWELL: We can get some authority.
MR, BLOCH: Wait just a minutel= And even if

there should be authority which counsel thinks holds

__that, that's a question of law..

THE COURT: Yes, | think, without specifying

all of these items that you suggest that the Court

1

‘“”féké‘jﬂﬂiﬁ#aT“ﬁUTTté‘OF,‘ﬁounsei, thet you simpiy call
them to the Court's.attention by a request to charge;
and if the Court feels that it should be charged to
the jury at the proper time, we will charge it.

MR, HOLLOWELL: | have another. | would ask the
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Court to fake judicial knowleage of the fact that
patients in hospitals are not normally bludgeoned
over the head while & patient in such hospital.
THE COURT: Suppose you go ahead, Mr, Hollowell
and just complete everything you've got of that nature.
MR, HOLLOWELL: | have only one other. | felt
that | would want to be sure that we had a ruling on
that and will indicate to the Court why it comes up;
and that is, that the man was in the hospital for a
period of some 5 days; and at the time of the autopsy
there were certain conditions found. And, therefore,
we ask the Court -« and, of course, the testimony is
that he was in the hospital beginning as of the evening
or late afternoon of the 2lst; and we ask the Court to
take judicial knowledge of the fact that a patient in

the hospital does not normally receive abrasions and

contusions and lacerations and fractures of the skull,

while a pétient in the hospital.
THE COURT: Do yu want the Court to take
—judieial-notice of your-statementto that effect?

MR. HOLLOWELL:. That is correct; that the hospital,
that patients in the hospital are not normally subjected
to treatment that would be productive of lacerations,
contusions, abrasions and fractﬁres of the skull of

an unclinical nature,
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THE COURT: Well, it occurs to me that that
would be something that vou couid argue to the jury;

but for the Court to take judiciai notice of whether

people everreceive such types of injury in hospitals,
| think and it occurs to me goes beyond the scope of
what is contemplated by the judicial notice procedure,

I'm making note of your requests but 1'm simply
making that comment in passing., For this Court to sit
"here and say that, as a matter of law, we take notice
that people don't get hurt in hospitals like this or
in any other way, impresses me as going beyond the scope
of judicial notice procedure.

MR, HOLLOWELL: Well, | submit to your Honor that
under the law of evidence that the Court is capable of
taking judicial notice of those things which are of
common knowledge to the normal public; and | am certain
that this Court would not indicate or insinuate that

it would not be common knowledge that hospitals are for

the treatment of patients and that patients do not
normally receive lacerations, abrasions, contusions and

fractures of the skull of an unclinical nature when they

are patients in the hospital.
| don't know anything that | can think of that
would be more prevalent and more patent, of which the

Court could take judicial knowledge; not only that under




Mr, Hollowell:
the law of judicial knowledge, but Your Honor, [ know,

is familiar with the fact that where it is a vact

jim}
m
ct
e
T

of which the Court can take judicial knowledge
Court can acquaint itself from any logical and legiti-
mate source; and going even further, if [ might quote in
substance from the old decision by Justice Field, it

is said that the Court cannot be blind to those matters
which the ordinary person finds within his knowledge
from ordinary observatiohs

THE COURT : Go ahaad,

MR, HOLLOWELL: We ask the Court to further take
judicial knowledge that in the Southwest area generally
and in the County of Terrell specifically it has been
common for negro prisoners to be brutalized over the
past 10 years.

THE COURT: ' You ask me to take judicial notice

~of that?

MR, HOLLOWELL: Yes sir, and during the period

of 1958 there was existing there what was known as a

_— Myeijgnof-terrortt— —
THE COURT: Go ehead,
MR, HOLLOWELL : | believe that those are all of the

matters at the moment that we would ask the Court to

take judicial knowledge of.




Autopsy report

MR, HOLLOWELL: | wouid seelk again to introduce
the partfcuiar photostatic copies of the originals
of the autopsy report, as identffied by Dr. Webber,
inasmuch as the operating doctor was operating and
indicated that it would work an extreme hardship upon
him. The testimony is already in, of course; and the
doctor here, Dr. Webber, has indicated that these were
the originals; and | ask that they be admitted into
evidence. This was P-18 and P-25,

MR, BLOCH: Have | stipulated that they could
be admitted?

MR. HOLLOWELL: 1 would have to resort to the
record, | wouldn't want to say anything that was not
| know that we discussed whether or not these

ptraper.

two, not the total record, only these two. You remember

they were marked at the time of taking depositions, just

the autopsy reports. That red up there is the deposition

Munumbsxgandgin4inkf4whighwjs;almost illegible, Mr. Bloch,

down on the bottom, you will see where the Clerk has

put the number of identification on it here.

Only those two are the ones we are imterested in.

MR, BLOCH: These two sheets, Your Honor, were
identified evidently by the reporter on November 16,
1962 as P-1 and P-2, They are copies, they are not

originals; they refer to attending physicians, Dr.
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Mr. Bloch:

Louis Hazzouri and Dr. John Durden, neither one of whom
has testified in this case, and whose depositions were
taken at that same time; and, |, therefore, object to
their admission.

MR, HOLLOWELL: | believe they were identified by
the other, | would ask the Court to indicate what the
ruling would be on those two, they having been identi=
fied as originals by the doctor who made them, who made
the autopsy, and who testified substantially as they
indicate, and identified his signature on them.

THE COURT: On yesterday you will recall at
the time you were making reference to these photostats,
the Court specifically raised the question, where are
the originals?

MR, HOLLOWELL: That's right.

THE COURT: And as | recall, counsel said they

_are in the pasession of another physician who may or may

not appear. And the reason | raised that question at

that time was because | anticipated this very difficulty,

_ we-all_being familiar with the rule that, unless the

absence of the original issatisfactorily explained,
copies should not be admitted unless the absence of the
original is satisfactorily explained.

MR, HOLLOWELL: Well, | have explained the situation
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Mr. Hollowell:

of the absence of them and have indicated that the
doctor was operating, as so indicated to me, and the
circumstances are that the doctor who performed the
autopsy - we are not asking that the record relating to
other things - but only the doctor who sat in that chair,
was sworn, was cross-examined and testified that this

is this; so, it would be a matter of a pure technicality,
which | believe the Court has a discretion to waive

and admit, if the Court saw fit.

THE COURT: Do you wish to be heard, Mr. Bloch?
MR. BLOCH: Sir?

THE COURT: Do you wish to be heard?

MR. BLOCH: Simply to renew my objection,

on the further ground tha&t this is secondary evidence
and the original is the highest and best evidence, and
has not been reasonably accounted for.

THE COURT: | sustain the objection.

MR, HOLLOWELL: If it please the Court, | would

ask leave to present to the Court in the morning a

_certified copy from the Coroner, who is a State official

officer and who is an officer who would be in a position
to make a certificate relating to that. It is being

prepared but the Coroner was away and out of the city

today.
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THE COURT: It will have the consideration of
the Court at the time that it is presented in the proper

form.
MR, HOLLOWELL: Thank you, sir. We would also like
at this time to renew our objections, which took on the

form of a continuing objection, which were made eariier

and which the Court indicated that it would rule upon,
or it was ruledwon then, subject to the matter having
been tied up; and before the Plaintiff rests, we wanted
to renew that objectiony indicating that it has not yet
been so tied in.

THE COURT: Well, of course -

MR ,HOLLOWELL: On the same grounds and with the
same argument that we made before.

THE COURT: 0f course, the Defendant hasn't had

‘any opportunity yet to put up any witnesses.

MR, HOLLOWELL: 1 understand; he has only cross-

 examined as of this time.

THE COURT: No, what | ﬁéanris, éhe Defendant
has not put up any witnesses as yet; so, they have not
”—“”_"”ﬁaﬂ‘aﬂ*ﬁpPOT{Uﬂﬁfy“fﬁ“f+€‘%f—ﬁp7~aﬁ%€ﬂ§ﬁﬁ£ﬁ£fh“bﬂf, if
you wish to renew your motion later, you may do so, |
understand you are renewing it now.
MR, HOLLOWELL: Yes sir.

THE COURT: And with the same ruling that |

previously indicated.
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the petition, to remove & cGuple of words and sub aoct

alse to the scubmission of o Sortified copy of thc
record that we have just discussed.
THE COURT: Well, | don't know what it is.
MR, HOLLOWELL: The amendment would relate only

to the matter of removing the word "intentionally,"

v

| believe in paragraph 7, which we would like to ask
leave for and which we do instanter, subject to reducing
it to writing and presenting it to thelourt in the

morning.

MR. BLOCH: What is the amendment?

MR, HOLLOWELL: Remove the word “intentionally,"
| think as it relates to paragraph 7. You remember, we
discussed it in the Court's office,

MR, BLOCH: ’ Paragraph 7?7 Isn’t it paragraph 57

MﬁlwﬁQELQWELEiiMiwlgwmgy7@6”5, in whichever paragraph

‘n which it comes. We simply don't want to close withe-
out that being said to the Court.
. THE COURTs—— —— That you—plan—tedothat?—
MR. HOLLOWELL:  Yes sir.
THE COURT; A1l right, the only thing you are

then, is you want to reserve the right to

>
[Eal

researy

submit further evidence or further presantation in proper
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e

e Couct:
form of 2 portion of ths rocord we wors ta W ihe about,
the hospital records?

MR, HOLLOWELL: And the amendment along the line
that | suggested?

THE COURT:. Yes, of course, | understand,
And with that the Plaintiff rests?

MR, BLOCH: | didn't quite understand. Was the
amendment to be that the word "intentional is to be
removed from paragraph 5 of the amended complaint?

MR, HOLLOWELL: | suggest that the amendment

be drafted and | didn't want to take the Court!s time

in order to do it at the moment but simply to indicate

that this was the intention that we were to make an
amendment along those lines, where it does appear in
the amended petition, and we will submit it to the

Court in the morning, if leave is granted.

THE COURT: A1l right. s that satisfactory

To you? UG you understand it sufficientiy, Mr. Bloch?
Do you understand sufficiently?

MR. BLOCH: I'm afraid | don't, | didn't

understand what it was referred to the Court.
THE COURT: Well, what counsel is saying is
that he has an amendment to his petition, where he

wishes to strike a certain word or two from the petition.
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MF, BLOCH: & oword?

THE COURT: L word or tWo, whatevelr tne words
are. The word '"intentionally" at one piace. Do you
wish to have the benefit specifically of the specific
amendment before you produce, before you put any evidence
on the stand?

MR, BLOCH: Yes sir, yes sir. | want to know
what it is that we're meeting and not have it amended
after the evidence is in.

THE COURT: A1l right, it shouldn't take counsel
but a moment to write that out, if the amendment is
simply the striking of a couple of words.

MR, HOLLOWELL: | would submit in open court that
this is the general tenor of what it is expected in the
amendment. | would have to read each paragraph to see
where it appears. But | say in open court that this is
substantially the only change that is anticipated.

MR, BLOCH: General tenor doesn't mean a

thing to me. My feeling is to go along with the

evidence until the amendment is presented in form

with the words in it that counsel intends to use,
MR, HOLLOWELL: Of course, | call Mr, Bloch's
attention that under the Federal Rules of Civil Procedure

that one can even amend his petition within five days after

judgment.
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THE COURT: Ves; of course, we'lre confronted
with situation where counsel states that he does intend

to amend and the other counsel states ' that since you
say you're going to amend, | want to know what your
amendment is before | proceed with my evidence,' which
creates a situation where it seems to me that counsel
should have the benefit of the amendment.

What counsel says is right? You have the right
of amendment within the Court's discretion for a
period of time; and doubtless, when you tender the
amendment, doubtless | will allow it; but counsel
is saying that he wants the benefit of it before he
proceeds with putting up any evidence.

MR, HOLLOWELL: May | respectfully suggest to the
Court, sir? | merely suggest this, that it's nearly
.00, | don't know how long Your Honor might desire

°

to run this evening but | would assure, Your Honor -

Mr. Bloch, are you staying in Atlanta or in Americus?

| was going to say | would make sure that | got it to
him this evening, so that he could have it tonight;

__and_even if the Court would desire we could present

it even early enough in the morning if Mr, Bloch would
have certain objections. !'m trying to be just as
amenable as possible,

MR,‘BLOCH; |'m staying here in Americus at

the Americus Motel.




(%]

: amanoment to Petition /5

MR, HOLLOWELL: I was thinkino that 1T bein

]
%4

O
near the fime that we might normally adjourn that
this might accommodate everybody in the situation,
THE COURT: A1Y right, we'?l‘fofﬁow that
course. Instead of convening in the morning at
9:30, we will convene at 9 o'clock, unless that
inconveniences some member of the jury in some way.
Does it? Would convening at 9:00 tomorrow morning
inconvenience any member of the jury? o e e e
A1l right, we will congene in the morning at
9 o'clock instead of 9:30. Now, | wish to make this
statement to counsel in this case: We would like, if
there is no objection on the part of counsel for either
side, during the early part of the morning proceedings
tomorrow, to allow counsel in another case - of course,
entirely unrelated to this matter - to strike a jury to
report later upon the conclusion of the trial of this

case, in order that we may excuse a number of jurors who

otherwise would have to remain available to the court.
s there any objection on the part of counsel to our
w-—w*“*dc%ng’thatfsomE4t%m6'duTﬁT@rﬁ*ﬁrwmrﬂfng“sesszn?‘*”

MR. BLOCH: | | have no objection.

MR, HOLLOWELL: We certainly have none, Your Honor.
THE COURT: A1l right, we will convene in the

morning at 9 o'clock and we'll stand recessed at this

IS
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The Court:

time until that time; and the members of the jury will
be allowed to withdraw and everyone else remain seated
until they have withdrawn;remembering the admonftion
that | have previously given to you about not discussing
the case with anybody. You may go now.

L:55 PM, FEBRUARY 6, 1963: HEARING RECESSED

e e  em o = = 3 - em LT ) o e L = & wm o e - e L3 #o o LS [

9.00 A. M., FEBRUARY 7, 1963: HEARING RESUMED:

THE COURT: A1l right, proceed for the
Defendants, Mr. Bloch.

MR. BLOCH: Your Honor, | was just served with
this amendment.

THE COURT:  Yes, | understood that was going to
be done last night. . . ATl right, look it over.. . .

MR. BLOCH: If the Court please, és | understood,

counsel for the Plaintiff yesterday afternoon, he stated

to the Court that h§MQ[9PQ§?Q,tQ amend paragraph 5 of

the amended complaint, by striking the word "intentiopallyl.

As | understood counsel's statement to the Court, that was

___ the extent of the amendment.
THE COURT: ~ That was my understanding too.
MR, BLOCH: The proposed amendment goes much

further than that. Perhaps Your Honor would rather

read it than for me to read it.
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MR, HOLLOWELL: | think, if the amendment is read
carefu??y; it will be found that generally spealding
this is what has been done. %here is some rearrangement
of the language but there was very little change; if you
would check against the original amended complaint,
you will find that there has been very little change;
but the removal of the word "intentional", as was spoken
of yesterday, necessitated some changes in the language
as such, but the sum and substance is still as it waé,

(The Court reading amendment) . . .

THE COURT s Of course, all of this could have
been done before we got together at 9 o'clock this
morning. We've got the jury sitting here, taking up
their time and taking up the Court's time, It was the
Court's suggestion that this be done before we got
together this morning.

['m not ruling on the amendment; |'m simply observ-

ing that | am not having the cooperation of counsel.

That's all |'m doing. Go ahead, Mr. Bloch. Take all

the time that you need to examine the amendment, You're

_eptitled to-the time that jtis pecessaryFfor-you—to
examine it. o e a4 a
MR, BLOCH: Your Honor, | have read the

amendment briefly and, of course, | can perceive the

changes that it makes. The amendment, under Rule 15,

&

| assume that the Plaintiff has a right to make. May
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Mr. Bloch:
May | see that rule, pleaset . . .
"1 f done at the proper time, Rule 15(b) - well,
1711 start at the beginning:
HA party may amend his pleadings once as a matter
of course at any time before responsive pleadings is served,
or, if the pleading is one to which no responsive plead-

ing is permitted and the action has not been placed upon

the trial calendar, he may so amend it at any time within

20 days after it is served. Otherwise a party may amend

his pleading only by leave of court or by written con=
sent of the adverse party; and leave shall be freely
given when justice so requires, A party shall plead
in response to an amended pleading within the time
remaining for response to the original pleading or
within 10 days after service of the amended pleading,

whichever period may be the longer, uniess the court

otherwise orders.

" (b) When issues not raised by the éieédings are

tried by express or implied consent of the parties, they

4—/4—'m~vshaJJwJ;e,Lraarfﬂiﬂln*aJJ.Jﬂ3SpECIE_EEL_Lﬁ_Lhﬁy_lEELJmiﬂn

raised in the pleadings, Such amendment of the plead-

ings as may be necessary to cause them to conform to the

evidence and to raise these issues may be made upon

motion of any party at any time, even after judgment;
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Mr. Bloch:

Wbyt failure so to amend does not affect the result of
the trial of these issues. if evidence is objected
to at the trial on the ground that it is not within the

issues made by the pleadings, the court may allow the

pleadings to be amended and shall do so freely when the
presentation of the merits of the action will be sub-
served thereby and the objecting party fails to satisfy
the court that the admission of such evidence wou ld
prejudice him in maintaining his action or defense upon
the merits. The court may grant a continuance to enable
the objectiﬁg party to meet such evidence.

iWhenever the claim or defense asserted in the
amended pleading arose out of the conduct, transaction,
or occurrence set forth or attempted to be set forth in

the original pleading, the amendment relates back to the

date of the original pleading."

|-

__ Now, th

s amendment, Your Honor, goes very much

further than just striking the word - very much further

than just striking the word tintentional" in paragraph

& of the-complaint:— It makes & very; very substantial
change in the conténtions of the Plaintiff, that change
being this:

That in the original amended complaint, in the

original amended complaint, the Plaintiff alleged in

S
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Mr. Bloch:
paragraph 5 that:

"Plaintiff shows that on April 20, 1958, about
5:00 P:.M., James Brazier, deceased, was illegally
arrested by W. B. Cherry and Randolph McDonald, defendants
herein, in that he, the decased, had done act' - no act
| assume ~ "justifying said arrest; that while in the
custody of said two ddfendants, and without just cause,
the said two defendants, wilfully, wantonly, brutaily,
savagely, and without justification, struck the said
James Braziervviolently upon his head and body with
heavy metal instruments, thereby causing bruises, lacera=-
tions and contusions of the head and scalp, as well as
other parts of the body; that pursuant to said arrest,
the deceased was illegally incarcerated in the Terrell
County jail, Dawson, Georgia; that said action on the
part of the two said defendants, namely, W. B. Cherry

and Randolph McDonald, was done wilfully and intentionally,

and was calculated to deprive the said James Brazier of

his rights and privileges to be secure in his person, and

further to deprive the deceased of due process and equal

protection of the laws as guaranteed by the Fourteenth

Amendment of the United States Constitution and enforcing

statutes."

Then, they alleged in paragraph 6 of the original

amended comp laint:
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M. Bloch:

ipuring the night of April 20, 1958 and the early
morning hours of April 21, 1958, the defendants, W. B.
Cherry, Randolph McDonatd, Zachry T. Matthews, Shirah
Chatman and Howard Lee, acting under color of state and
local law, and acting individually and in concert, wil=
fully, wantonly, with evil design, and in derogation of
their duties and responsibilities as provided by law,
caused or permitted the deceased, James Brazier to be
illegally taken from the said Terrell County jail, which
jail was also used by the City of Dawson; that while
said James Brazier was outside of the jail and under the
custody and control of the Defendants, he was severely
beaten about his head and body, to the point of uncon-
sciousness, after which he was returned to said jail by
said Defendants or their agents.

isaid injuries proximately caused the death of the

sciousness, though he Tived until April 25, 1958.

That all of the said above alleged acts, which are

L gttributed to-the Defendants; were—catculated to deprive

the said James C. Brazier of equal protection and due
process of laws as guaranteed by the Constitution and laws

of the United States."

Now, they come in and they strike amended paragraph
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Mr. Bloch:
& of the.complaint and substitute this one:

nThat during the night of April 20, 1958 or the
early morning hours of April 21, 1958, the defendants,
W. B. Cherry, Randolph McDonald, Zachry T. Mathews, Shirah
Chatman and Howard Lee, acti ng under color of state and
local laws,and acting individually and in concert, with
evil design and in derogation of their duties and respon-
sibilities as provided by state and federal laws, caused
or permitted the said James C. Brazier to be severely
beaten about the head to the point of unconsciousness;
that said = "

No allegation that he was taken out of the jail,
yoﬁ see, in the amended complaint -

le- that said beating was iliegally administered by
said defendants individually and collectively, or in

concert with others best known to themselves, or by others

said James Brazier was within or without the said jail;

that at alltimes during said period, the said James

—Brazier—and the said jaitwere under—the custody, control

and supervision of the said defendants individually and
collectively. That all of said alleged illegal acts
attributed to the said defendants deprived the said

James Brazier of rights, privileges and immunities as

'S
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Mr. Bloch:

-iwell as due process and equal protection of the laws as
guaranteed by the Fourteenth Amendment to the United
States Constitution and enforcing statutes.'

And there's a great difference there, as | have
pointed out, between the original 6 and this one,
because it's categorically alleged in the original
paragraph 6 that Brazier was caused or permitted to be
i1legally taken from the jail. Now, they say that
Brazier was within or withéut the jail when he was
beaten by someone. That's one difference, graphic
difference that |'ve caught so far.

But here's the main one and it's important, it
seems to me, particularly in connection with counsel's
statement before the Court yesterday afternoon, that
he intended to amend only by striking the words 'and
intentionally" frém paragraph 5 of the complaint;

J— You-willnotice—that under the original complaint

there is not the slightest allegation that the alleged

beating, the alleged striking on the head, caused by

" Mr. Cherry or Mr. McDonald, caused Brazier's death.
The allegation in the original complaint, paragraph 5,
said nothing whatsoever in paragraph 5 that what Mr,
Cherry and Mr. McDonald were alleged to have done caused

Brazier's death. [t wasn't until they got over to
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Mr. Bloch:

paragrapﬁ 6, and alleged and brought in other defendants,
the Sheriff and the two gentlemen who are now deceased,
Mr, Chapman and Mr. Lee, and stated, thereby alleging
xhaig the so-called beating outside of the jail, and then
stated "said injuries’, What'said injuries' ? "Said
injuries" referred tdNthe immediately preceding paragraph,
UThat white said James C. Brazier was outside of the jaii
and under the custody and control of the defendants, he
was severely beaten about his head and body to the point
of unconsciousness, after which he was teturned to said
jail by said defendants or their agents. Said injuries' -
isaid injuries' inflicted there while he was outside
of the jail is what they allege in rhe original compiaint
caused his death.

Now then, paragraph 6-a: UThat the said allieged

illegal acts on the part of the Defendants, individually

__and collectively, proximately caused the injuries

hereinabove alleged which produced the death of the

said James Brazier on or about April 25, 1958."

— Now, "I submit, siF, that coming after the conclusion
of the Plaintiff's evidence, and on the morning that we
are about to start to introduce evidence, that this

amendment should be rejected, on the ground that it
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Mr., Bloch:

ctates a new and distinct cause of action; and liberal
though the Federal Rules are, they are not intended to
permit a plaintiff to take advantage of a situation by
introducing a brand-new theory about the case right in
the middlie of the trial, when préparation has been made
for the trial of the case, when depositions, as Your Honor
has heard, started on the 10th of October last year. We
took depositions on the 10th of October here. We took
depositions in Columbus on the i5th or 16th of November.
We took‘depositions in Albany on Névember 24 ;we took
depositions in Dawson on January 19, all within the
framework of the amended complaint, which had been filed
last August; due to have been filed on August 15, the
Court will recall, but not actually filed until August
21, under the Court's order.

So, 1 say, Your Honor, that in the interest of

fairness and justice to these Defendants that this

—

amendment should not be allowed at this time.

THE COURT: Before | hear from you, Counsel,

 Mr. Bloch,let me ask you this: Do you feel that you .

need to have a definite ruling with respect to the
amendmént before you start presenting your evidence?

MR. BLOCH: No sir.

THE COURT: Or, do you feel that you can go
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The Court:
ahead and start presenting your evidence and then let

me let you know what my ruling is on it later,

MR, BLOCH: | feel that | can go right ahead.
THE COURT: A1l right then.
MR, BLOCH: Because the evidence can't be any

different fromwhat |'d planned it at this time.

THE COURT: A1l right,let's go ahead and, if
| deem it necessafy to hear from counsel who submitted
the amendment later before | rule, | will do so at that
time.

MR. HOLLOWELL: That wasn't what [ wanted to
address myself to the Court on: First, if it please
the Court, in the light of the statement made by the
Court, | think it proper for counsel to indicate for
the record that as of the time that Mr. Bloch began
to talk, that is to argue his objection to the motion,

nute he Couft's time had been used, 7

minutes in all until the time that he began to argue,

which he would have had the right to do anyhow.

 No. 2: | thinkthe record ought—to—alsoshow-that

counsel for the Plaintiff do not have at their disposal
all of the accommodations and facilities that the
counsel for the Defendants have and, therefore, are

put at quite a disadvantage and makes for some difficulty
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Mr. Hollowell:

in meeting the schedule even in the presenttion of the
motion. |1 felt that in the light of the Court's state-

ment that ought to be made.

THE COURT: Well, the only comment | want to

make is that the time we've spent on it is 23 minutes
instead of the time indicated by counsel. But go ahead,

go ahead, Mr. Bloch.

MR. BLOCH: call Mr. Ellington.
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G

witness called in behalf of Defendants,
being first duly sworn, testified on

DIRECT EXAMINATION

BY MR, BLOCH:

Q Were you sworn, Mr. Ellington?
A Yes sir, Monday.
Q What is your name, sir?

A Gene Ellington.

Where do you reside?

O

McRae, Georgia now.

Q What do you do at McRae?

A I 'm Superintendent of the Southern Cotton 01l
Company.

Q How long have you been living in McRae?

A Three years, this month.

Q Prior to that, where did you live?

A Dawson, Georgia.

Q What did you do inDawson?
A

| was Superintendent of Southern Cotton 0il Company

over there, until they sold out.

Q How 1bng had you lived in Dawson?

A 1h vears, —

Q A1l the time with the Southern Cotton 0il1 Company?

A Yes sir.

Q Where is the plant of the Southern Cotton 0il

Company or where was it at that time inDawson?
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A Well, it was on Stonewall Street and went all the
way down to Main Street too and joined - well, it joined
Dawson Compress and Storage over there down at the railroad,
the Central of Georgia Railroad.

Q  On April - On & Sunday afternoon, April, 1958,

did you have occasion to see @ colored man named Odell Brazier?

A Yes sir,

Q Had you known Odeil by sight prior to that time?

A Oh yeah, he worked with us. He worked with us.

Q At that time?

A well, | don't recall right at that time. | believe
he was though. I'm not positive. You see, | was superin-
tendent of the oil mill and we had a shelling plant there
and he worked at the shelling plant and Mr. McGarrity at
that time, | mean Ammons was superintendent; but he worked
off and on, | know, for several years.,

Q Well, you have no doubt about knowing him then?

A Oh, | know him, yes sir, been knowing.

Q On that particular Sunday afternoon, April 20,

1958, first, please sir, tell the Court and jury where you

were at the time—you—first—saw Odelt? —
A Well, 1| was cohing in to Dawson on Main Street
from towards Columbus.
Q Where were you coming from?

A Well, we'd just been riding around, my wife and
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daughter;we'd been up to Parrott and were coming back into
Dawson about, l'd say it was about 5 o'clock, because | had
headed to the Mill to turn the lights on for the night. And
we were coming up that little hill and the Stevens Chevrolet
people have a used car lot there, | believe, and | saw this
car coming; and he was kind=of wobbling like ==

Q First, please sir, let me get you definitely
located before we get him located: You were driving south?

A | was coming south, yes sir, and he was going
north on Main.

Q Where were you with reference to the old Parrott
Road?

A Well, he hadn't got to the old Parrott Road yet;
you see, he was up on top of the hill there, along about the
used car lot, between the Chevrolet place and the used car lot.

Q Is the Chevroiet place on North Main Street?

A It's on Main Street on the left going into Dawson

from towards Columbus, and the used car lot is over on the

right.

Q How far, where is it with reference to the motel

that's there on the right=hand side of Main Street going.

north?
A That Oak Lawn Motel?
Q Yes?

A Let's see, about 2 blocks or 3 - 27 blocks.
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0 South or north?
A Going north is the used car iot.
Q Now, |‘ve got it located all right; then, you were

-~now, when you were there, now tell me, tel] the Court and
jury what you saw?

A Well, | saw this car, 1 didn't know who it was at
first, because | seen him coming on up the road, you know,
a pretty good piece; and he was kind-of wobbling,and then
all at once he just turned and just headed righttoward me.
And my wife, she kind-of screamed and said "Watch out"; and
I turned and pulled my car off to the right to the edge of
the curb and he was still coming into me and | just whiried
up into the used car lot. There happened to be, youknow,
we've got a used car lot up there and they cut the curb out
and had it paved where you could just run on up in there.
So, | just drove on up into the used car lot. And | had
almost stopped, liked to have throwed my daughter over in

the front seat - she was in the back., And | told my wife,

| said "I'm going to rush to town and get £Ee7§o1ice.”

And about that time | saw the police car come by,
M. McDonald.—And -he_had - | don't—remember whether he had
his siren on or not. l.be1ieve he did thougﬁu And he taken
after him. | said "Well, we'll just go on to the mill,

he'l1l get him."

So, | went on over to the plant, which is just
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around, just about & half a biock, and turned the lights on.
And | knew, | recognized the colored feliow, | knew it was
Odell because, You know, | had seen him down there every

Saturday for several Saturdays getting his pay.

Q What kind of car were you driving?

A | was driving @ Chevrolet, '57 C hevrolet.

Q And he was driving a Chevrolet?

A A Chevrolet too, a blue one, | believe it was blue.
Q in the car with you was your wife and who else?

A And my daughter,

Q How old a child is she?

A Well, she's 17 now and she was about 12 then.

Q You have no doubt, you have seen Odell Brazier
around here for the last 3 or 4 days?

A Yes sir, l've seen him.

Q You have no doubt but that that's the same man?

A Oh, that was him, yes sir.

MR, BLOCH: The witness is with you.

CROSS EXAMINATION

BY MR. HOLLOWELL:

_Mr. Elliott, is it Elljott?

e Q

A Ellington, Ellington.
Q Excuse me, sir; Mr. Ellington, where was it you
said that you turned into?

A Turned into a used caf lot.
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Q what's the name of the used car lot?

A ft's Stevens Industries, the Stevens Chevrolet Co.
Q How far in did you go? You went all the way in?

A Wel], | drove on off of the highway up into the

used car lot and kind=of turned backinto the highway after
he went on back. He pulled back over and went across the
street and back down the road and | didn't notice then
because | saw the police car coming, and | was trying to
get my daughter quiet. And | turned back into the street
and went on down towards the plant.

Q Well, what ['m trying to get at is, did you turn
in on the side which was in the direction that you were
going, in other words, to your right?

A | turned to my right, ves.,

Q And how far up in there did you go? Did you go up
into the lot or did you just drive just off of the surface

of the road and right back into the road?

the length of my car.

Q The used car lot to which you make reference is a

—fenced used=car Tot, Ts it not?
A Yeah, it's fenced and then there's a place out on
the front that they park cars out in front of the fence.

They've got a place there about the length of one car and

they park them there sometimes.




Ellington = cross

0 As a matter of fact, that fence runs almost
adjacent to the road, doesn't it?
A Well, it runs on down nearly about the length of

where they park the cars, yeah,

Q And it's almost right out to the road, isn't it?

A No,it's not out to the road. 1'd say about 18

feet, the fence.

0 About 18 feet?

7%
[t

A Yes.
Q Between the fence and the road?
A Yeah, where the street used to be before they made

a used car lot, where they used to have a curb there.

Q Now, from the approximate point of the curb to
the fence, you say is about 18 feet, is that correct?

A Somewhere 1ike that.

Q Now, is this the tittle apron, so to speak, that

yousay you drove up on?

A Well, yeah, it was kind of an apron,where they had

it paved there, where they parked cars. ] dog;t ~-= there

was 2 or 3 cars parked up on the upper end and they've got

one place there with a cover over it, but | was beyond that.

| was below that place where they have a, | believe it's a

little cover over it, or either a place to drive a car up

on it for inspection or something.

Q And so, you saw the police coming and you think he
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had his siren on, is vour best recollection, is that correct?

A Yeah; after | got out of Odell's way, the police
car come zooming by; so, | told my wife, wasn't no use for
me to go get them because they'd get him. | saia, he's
going to hurt somebody if he don't be picked up.

Q Was he goiﬁg in the same direction?

A The same direction that Odell was.

Q That Odell was going?

A

Yes, that wes just a few minutes = well, | just

got pulled back into the highway when this police car came by.

Q Did you see the police car again or Odell Brazier

on that occasion?

A No.
0 Or,did you go on about your business?
A No, | went on about my business.

MR, HOLLOWELL: | don't believe we have any further

questions, Mr. E]]ington; Thank you, sir.

THE COURT:  Go down. You may be excused, Mr.,

Ellington.
MR, BLOCH: He can go home.
- THEGOYRT:——t—say hemay be excused
MR. COLLIER:  Call Oscar Will Nixon.

MR, BLOCH: Your Honor, with the Court's per-

mission, Mr. Collier and | had planned sort of to alternatj

with the witnesses,

LR
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THE COURT: That's all right.
MR. BLOCH: Whoever starts with & witness will

go through with him. We won't double team any witness.
MR,COLLIER: He has not been sworn. (Witness

sworn)

s E G bR B B2 W o B9 MR M BA LD W MR @

OSCAR WILL NIXON

witness called in behalf of Defendants,
first dulysworn, testified on

DIRECT EXAMINATION
BY MR, COLLIER:
Q Will you speak right up now so that | can hear you

and so the jury can hear you? What's your name?

A Oscar Will Nixon,
Q Where do you live, Oscar?
A Dawson, Georgia.
MR, HOLLOWELL: 1 didn't get that.

— MR—EOEEER——Oscar—Witt Nixoni
Q How long have you lived in Dawson, Oscar?
A Ever since '50.
0 Where did you 1ive?
A Lives there at Apartment 20,

Q Do you recall having seen Odel] Brazier on April 20,
1958, a third Sonday in April?

A Yes sir.
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Q Well, tell the jury what caused you to see Odell
and what transpired when you saw him?

A well, he came to my house that Sunday evening,
and also | had a little drink there; and me and him drink
one together.. He was drinking a half of a half and | was
drinking beer. So, he looked tike he had had a drink at
that time, acted like it.

Q Now, Oscar, what time of day was it fhat you
estimate he came to your house?

A As near as | can remember it now, it was around

L o'clock or later.

Q Around 4 o'clock?
A Yes sir, or later.
Q Did | understand you to say that he appeared to

have been drinkingwhen he came there?
A Looked like to me he had.

Q And you and he drank some together?

) M?\\*’”‘W”_Y'n‘fq"s‘ij‘*' e

Q Did he pay you for it?

A 50 cents was all he paid me,

Q Was he alone or with someone?
He was alone.

How long did he stay at your houze?

Pl

As near as | can remember it was about 15 or 20

=g

minutes.
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Q Did he Teave aionet
A Yes sir.
Q Have you ever paid him for any wood that he might

have brought to you or that you sold to him?

A If it is, | don't remember it.

Q Have you ever paid him for any wood that he sold you?
A | don't remember,

Q Do you recall whether or not he was picked up by

the police after he left your house?
A Yes sir, he was picked up by the police after that.
MR, HOLLOWELL: Well, we would ask that that be
stricken, No. 1, as being leading and No. 2, there

being no foundation to show how in fact he knew.

THE COURT: Did you see him arrested by the
police?

The Witness: No sir, | didn't.

THE COURT: | A1l right, | sustain fhe objection

“"i”"/fO’fhE‘ﬂﬂST*ﬂUBET?Oﬂ”ahd‘thE”THST”aﬂSWer and order it

stricken. Any cross-examination?

MR, HOLLOWELL: Yes sir.

" CROSS EXAMINATION

BY MR, HOLLOWELL:

Q Nixon, what kind of alley is that you say you

Tive in?

A Dale's Alley.
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Dale's Alley:!

A That's right.

Q And how long have you lived in that aTiey?'

A Ever since '51.

Q And you've been selling whiskey all the time?

A Nope.

Q How long have you been selling whiskey?

A | was selling it but | don't sell it now because
| beencaught.

Q How many times have you been caught?

A Once.

Q Just once?

A (No answer) . . .

Q How many times did you say you had been caught?

A Once.

Q When was that?

A | been caught since then; | don't know just exactly

""""" et yer Towes.

Q And you've been caught since then?

A That's right.

Q So, that's twice; now, how many more? Tell me
inall?

A Just one time is the onliest time l've been caught.

Q Beg your pardon?

A One time and ['ve done paid for that one.
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0 Well, you said you had been caught, aiso been caught
another time?
A | said one time.
Q Sincd then?
A | said one time,
~Q Now, when was this, when was this other time, when

you said you had been caught another time since then?
A I didn't say but one time,
Q You didn't say but one time?
A No; that's the onliest time | ssid.

Q You don't remember who it was that caught you on

that occasion?
A | remember.
Q Who caught you that time? . . . Sir?
A Police Dunaway.
Q And when was that?
A

[ don't know what year 'twas.

Q [s that a deputy sheriff?

A That was when | was caught. He was police then,
Q He was a poligg@ﬁglgﬁen?
A Yes.

Your house?

(No answer)

Qs Sir?
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A At the house.

Q You meanin the alley there where you live?

A (No answer) . . .

Q Sir, speak up?

A That's right.

Q Do you remember what day the 20th of April was on?

A It was on a Sunday, | guess.

Q You guess? Don't you know?

A | don't remember. It was on @ Sunday when he was to
my house,

Q it was on a Sunday. What kind of stove do you have

at your house?

A Stove?
Q Yes, what kind of stove?
A Wood stove.
Q You have a wodd stove, is that correct?
A That's right.
I Q Is that right? B
A That‘é right. 7
Q And youburn wood in it, is that correct?
A ——Sure..
Q Do vyou furnish all of your own wood or do you buy

some wood?

A i buy wood.

Q Now, on this occasion you ment ioned the fact that
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Odell Brazier came by your house, you say, about 4 ofclock?

A That's right.

Q What kind of car was he driving?

A He was driving his car.

Q | say, what kind of car was it?

A Listen! 1| was sworn to tell the truth and the truth

so help me God; so, | ain't got no more to say.

MR, HOLLOWELL: [If it please the Court, we ask
the Court to direct the witness to answer the question.

THE COURT: Do you know what kind of car he
was driving?

The Witness: He was driving Chevrolet,

THE COURT: A1l right, answer the questions,
If you know the answers to the questions, answer them;
if you do not know the answers, say '"| do not know."
|f you know the answers, give the answer.

Q ‘Mr. Hollowell: A Chevrolet?

A That's right.

Q What color was it?

A | don't know definitely the color.

Q. You don't know the difference in the color; what

mdel was 1t?
A | told you '55,
Q Was it a 2-door or h4=door?

A | don't know that. | ain't paid it that much attentig
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automobile? . . . Do you have an automobile?
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Well, didn't you say you saw him drive up there?
He driv' up there and driv' away.

And he drove away; and you said you knew him, didn't

| know him.

And you say you know automobiles; have you got an

A Sho do.
Q What kind do you have?
A Pontiac.
Q What model?
A tho,
Q 49, js that the one you use to haul your liquor in?
A | didn't use, don't use nary one to haul none in now.
Q Wetll, did you use it?
A Never have,
Q How did you get your whiskey?
& Tt was brought o me.
Q t was brought to you; who brought it to you?
A 1 don't know who he was.
Q Did you ever get any from Mr. Cherry?
A Never have.
Q Never have?
A Never have,
Q Now, you indicated that there was a 50 cent drink

s+ NAal 1

Drawior ant ic that riaht?
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Q 4 B0 cent drink? And how much do you sell for
50 cents?
A | said me and him was drinking & half together,

Q A half together?

A That's righf.

Q You mean a haif a pint?

A That's what | said.

Q A half a pint makes about a glassfull, is that right;
a half pint makes a glassfull? Is that right?

A According to what size glass it is.

Q Well, an 8punce glass, an ordinary water glass?
| agree with you, An 8=ounce drinking glass; and so, half

of that would be a half of a glassfull?

A Yes,
Q ls that correct?
A Yes sir.

Q And this is what you say he drank?

A That's whaiqusgeidmkﬂnLdfjpk,

4] And this was about 4 o'clock?

A Around 4 o'clock, as near as | can remember.

A Sho do.

Q What church do you belong to?
A Friendship at Dover.

Q Friendship at where?

A

Dover.
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{ Had vou been to church that dayl

A She had.

Q Well, what is it that causes this particular date
to stick in your mind?

A Beg your pardon?

2 | say, what is it that causes you to remember that

the 20th of April, 1958, was on a Sunday?

A | just know it was on Sunday when he came to my
house.

Q Now, you really don't know what Sunday it was, do vou

A | know it was in April,

Q You know it was in April but you don'tknow what

Sunday it was, do you? You don't know whether it was the
first Sunday or the third Sunday; isn't that right?
A | wouldn't definitely know what Sunday it was but

| do know it was the Sunday when he was arrested,

Q How do you know he was arrested? You didn't see him
— e e
gy res e, Jaruyuld: e 5 e LIU YUU H
A | didn't see him arrested.
Q Did you see him in jail?
A | see'd him after he left the jail.
¢} Did you see him in jail?

A I see'd him after he left there.

[0}

v Did you see him - you saw who after they Jeft?
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| see’d him on & Monday,

-

o Un Monday?

A After he got out of jail,

Q Well, vyou d{dn‘t-see im in jail, did vyout

A | didn't go down there.

Q You didn't see him in court, did you?

A Sho didn't. | don't go to court no more than [ can
help.

g How is it that you happen to be here today?

A On account of they subpoenaed me here.

Q Who subpoenaed you?

A | don't know who subpoenaed me here, | got the
subpoena,

Q When did you inform them that Brazier had been at

your house?

A What you say?

Q When did you inform them that Brazier had been -

yes, that Odel Brazier had been at your house?

THE COURT: He means when did you tell him?

A The Witness: Somebody else had to tell them

because they ,,dj,dnfzc,,_,,k,rmwa,,,,,,ﬁ/f;,ﬂ,_f

0  Mr. Hollowell:  Who did you talk with concerning

this?

Well, he was seen there and leaving there,

Yo

1y

o] No, | said, with whom did you talk pertaining to Pt?
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£ | don't underztand whet you mearn.

Have vou ever talked - of course, you know what we

mean by "talked" - right?

A The man | work with knowed he was there.

Q Beg pardon?

A The man | worked with knowed he was there.

G That isn't the gquestion, | asked you, with whom

had you talked concerning Odel Brazier's having been at your

house on a Sunday?

A I don't remember who,

Q Have you talkéd with anyone?

A | wouldn't be personally that | know who | talked
WItN,

MR. HOLLOWELL: We will ask the Court to direct

the withess to answer the question. The quastion was,

Have you talked with anyone pertaining to --"

The Witness: It's been 5 years and | can't
- —temember—exactlty,  ——— 7 o~
MR, HOLLOWELL: Excuse me, sir; |'m addressing the

Court., We would ask the Court to direct the witness to

answer the question, if he knows.
THE COURT: Yes. Do you know who you may have
talked to back there at that time about & years ago or

whenever it was? Do you know who you may have talked to

about this at that time; do you remember?
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A The Yitnese: Iocantt vemember,
THE COURT: You can't remember?
A, The Witnhess: No sit,
Q Mr. Hollowell: Do you know - the Judge said about

five years ago; do you know who you have talked to on any
date since that time, this year? =~ Beg pardon? You
don't know?

A Sho don't.

Q You what = you don't know? You don't know If you
have talked to anyone in 1963 about it? . . . is that right,
yes or no?

A [ talked with =~

MR, HOLLOWELL: Now, if it please the Court =-

A The Witness: I talked with.

MR, HOLLOWELL: Just & minute -
THE COURT: He's trying to answer.

MR, HOLLOWELL: But Your Honor, | have an objection

,Akggﬁ_*ﬁﬁFﬁFETHth”tO“thafﬁW%%ﬂeSS—bHIuﬁElaiihg,IO this counsel

right here (pointing): and it so happens that | raised

P

it at the exact and precise moment that counsel spoke.

What is this now? c

THE COURT:
MR, HOLLOWELL: My associate comnsel, And that
is, that this counsel right here (pointing) at that
time was gesturing with his head in this manner (indicat-

ing) . . . | was looking at him, | saw him, and at the

same time, Your Honor -=--




£ {lson - orogs 7L

e e -
UHE S CUURT Voe

™
T
g
0
[
s
rt
)
0

into thart,

I aontt know whether that's true or whether It fsn't

true,

4K

MR, HOLLOWEZLL: Well, welre stating in our piac
that it is true.

MR, KING: in my place, | assert that it is
true,

THE COURT: A1l right, let's presume that it is.
(t!'s not necessary to go into it any further. Counsel
for both sides know the rules that there should be no
coaching or indication from counsel table to any witness.
{'m not saying thatit has taken place, I'm not saying

that it hasn't but, if it has taken place, it should not

ct

ake place, should not have, should rnot now and should not
‘n the future. So, therw's no use to go into it any

further,

A1l right, go ahead, what was the answer to the

last question?

MR, HOLLOWELL: Fxcuse me, would you repeat the

last question, if itfs not so far back, Mr. Joiner?

- A The Witness: | talked with lawver Lollieri——
THE COURT: " You talked to Lawyer who?
The Witness: Collier.
THE COURT: Lawyer Collier?

The Witnhess: Yes sir.
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My, Hollowe s dhan dic vou tailk to Lawver Coiiier?

When?

The first time?

Well, | was asked to tell the truth about it and
had to tell him.

MR, HOLLOWELL: |f it please the Court, we will ask
e Court to instruct the witness to answer the question
at is asked, and that was -

When did you talk to Mr. Collier the first time?

| believe it was Tuesday night.

0f this week?

That's right.

{t was night before last?

That!s right.

Speak up, sir, so we can hear you. Did he call vou

office?

(Witness noddfng head affirmatively). . .

A

Q

~ your head?

A

flen]

A

-

I don'

Yes,

| mean, the Clerk can't hear you when you shake

Yes.

s that the first time you had talked to Rim?
The first time | was even guestioned about it.

t know why they knowed he was to my house, but it was
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the Tirst time | was ever questioned about 1t,
i That was the First time. Have you tallked with him
since?
THE COURT: Answer the question?
The Witness: No sir.
g Mr., Hollowell: What did you talk to him about?
A He just asked me about what | already told you,
did he come there,
U And you had never at any other time told anybody

else that Brazier had been at your house on that occasion,

had you?
A | don't remember telling nobody.
Q Well, do you think you would have remembered it

if you had in fact told somebody?
A It's been 5 vears; | don't figure =~ | might have

remembered it.

Q You might have remembered it?
| A But @ don't remember now.
Q 7 Did Mr. Coilier tell you that if wééréhrApri] 20,
19587

A He didn't tell me when i'was but | just heard .
that's when 't-was. |

ag Oh, you heard that?

A It was already in the paper when it was.

9} | cee., You heard that? You didn't know as a fact

74
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that it was in fact on that cate, dic youl Did you?

A I didn't keep it in remembrance.

G Didn't keep what?

A Because | know it's been about that long. 1| say,

| didn't keep it in remembrance.

-

Q didn"t keep it in remembrance at all?
A No, but it was that long.

Q Let me show you PLAINTIFF'S EXHIBIT No. 31 and ask

you to start reading right there?

A [ can't see well enoughixto read.

Q Where are your glasses? Do you wear glasses?
A Don't wear them.

Q You don't wear any glasses?

A No,

Q And you can't see well enough to read?

A No.

Q Well, how did you read it in the paper?

,,,,,,,,, ——A—— )t was read-to me.—|-got a daughter do all my

reading.
Q So, you don't know whether -~
A Grand=chilTlun. ) -
Q So, you don't know that that which she was reading

was proper or correct, do you? Do you?
A | kind-of believe what she said.
J But you don't know that she was reading from the

paper, do you? She might have been telling you something




Fison - Ccross 750
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she heard, isn't that right:

A She was reading.

Q Did you see it?

A | could see it but still, | can't see good enough
to read.

Q So, you don't know, as a matter of fact, when it
was, do you? . « o DO you?

A it was in April, | know that.

Q 411 you know is that it was in April? And it's

been 5 years ==
A It was in April but the days | didn't keep up with.
Q You didntt keep up with it and it's been 5 years
ago, so you really don’t know what year it was at this late
date, do you?
A | know it was 5 vyears ago, | know that. That's
all | can go by; but what date, | knowed it was in April.
MR, HOLLOWELL: Now, if it please the Court, | am

sorry, l'm as sorry as | can be and | hate to take the

Court's time, but | have to observe and | have to make

note to this Court what | see, because | feel as an

officer of the court if there's something improper that's

going on in thé»presence of counsel and in the presenc
of the Court, | have the responsibility fordoing so.
THE COURT: What is that?

MR, HOLLOWELL: And that is, as | was waiting for

[U)
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Mr, Hollowell:

the answer of that question, the DaTendant, Cherry,

was shaking his head in this manner {indicating) , .

| stand herranc say it in my place and, unfortunat

t

tha

in

as it may‘be and whatever implication there are,
sir, | have to report to the Court what | have observed
and | see very well. |t may be inadvertence. | don't
know. | know sometimes when we're thinking about thing
we shake our head maybe positively or negatively
without really knowing that we do so.

But | would certainly respectfully request of the
Court that all counsel and all persons at the tables, ©
both Plaintiff and Defendants, would be instructed, may
it please the Court, that they are not to gesticulate
in response to questions when they are asked by counsel
on either side,

THE COURT: ' Well, your observation is noted

but l®ve noted all through the course of this trial,

and | notice it in the course of all trials, sitting
up here where | am you can see it all the time; you

__see it.in counsel, you-see it—in—parties—to—the case;

—

you see it in spectators, you see it even sometimes in

=

members of the jury, when somebody is testifying people

have a tendency to either agree with what the witness

W]
3

is saying or disagreeing with what the witness is s

~f
W
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The lourt:

anc sometimes they!re not even aware that they are
gesticulating one way or another way. | dontt know

how you can ever look in & person's mind and tell what
his intent is or his Feeling‘is, if he's indicating
agreement with the witness or disagreement with the
witness, -‘But it is not an unusual occurrence.

['ve noticed counsel for the Plaintiff themselves
do the very thing that counsel is talking about and ['m
sure entirely without any intention of influencing a
witness, It's just a human reaction frequently.

However, | will do as counsel has suggested that |
do; and that is, make the observation and direct this
admonition to counsel for Defendants, to the Defendants
themselves, to counsel for the Plaintiff, to the Plaintiff
herself and to all parties in the courtroom to avoid any'

movement, anh gesticulations, any indications by nod or

— — ctalke of the head or raising—of the-hands or raising of

the eye-brows, or in any way, because that is improper

to attempt in any way to influence a witness during the

course of his testimony, who may be looking at him, or

to suggest to the witness during the course of his
testimony what his answer should or should not be
to any particular question,

And | hope that that observation will suffice to

cover the situation.
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ME, HOLLOWELL: Mey | as. respectiu

in the light of the Court's statement that the lourt

indicates thatit has observed counsel for the Piaintiff,
| would like for the record to respectfully show any
occasion when there has been any such observation made

of .counsel for .the Plaintiff?

THE COURT: You mean specifically?
MR, HOLLOWELL: If there is .any.
THE COURT: Oh, | cannot recall specifically.

ot

| can't recall any instance specifically., | see
all the time; | see it all the time, among the parties,
among counsel, among witnesses, among spectators, that
frequently when a witness is testifying, they either
indicate agreement with what the witness is saying or

ying; it's &

0]

disagreement with what the witness is s
common, every day, practically every hour occurrence.

MR, HOLLOWELL: | merely wanted the record to be

L ”“iﬁﬁﬁﬁﬁfﬁ*t’ha{fm%ﬁ? e

THE COURT Yes, all right.

MR. COLLIER: Your Honor, | find it very difficul

to sit mute in view of these accusations, However, I'm
going to do so, but | would suggest that if he is
insinuating that | am making signals to this withess
that he so state; and, if not, | would appreciate him

dropping those insinuations. And | secondly suggest that

b

L

L




N
X
(]
i
)
@]
n
"
Ui
-

the testimony that he i¢ hearin. is damacing ana [ think

he is trying to direct the jury's attention to me rather
than to the witness.
THE COURT: Well, with that now, | don't want

to hear any more abour the matter at all, unless there's
some occasion to hear about it from either side. [t's
very easy to get off of the main purpose of the proceed-
ing which is to tryrthis lawsuit,

A1l right, do you have any further questions of
the witness? Mr. Hollowell, do you have any further
questions?

MR. HOLLOWELL: One moment. . . Just before |
make the next question to the witness, i think that |
should say to Your Honor that there has been no intention
to influence the jury, and that it was not an insinuation

that counsel made; it was a direct charge, which counsg

made in his place based upon his observation, and counsel

| POV =TS 4™ Py SN = Ury= G Py PUuuil Nl A Sl NS S
WelLI v ooy TV O Ta o lCH\;jL_ll (=1 LY i pw LR 0 § 4 S arapny
THE COURT: Well, | don't want to pursue it any

e

further now, unless there's some occasion to pursue the

matter further. Let's go ahead with the examination,

0 Mr, Hollowell: How old are you?
A 53 years old.
Q Can you read at all with your glasses or could you

read before your eyes got in this condition?

A | could read,
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How far did vou go in schoot?
No higher than 5th,

Went to the 5th Grade, and where did you go to

Cuthbert, Randolph County.

Do you remember when you last were there?
When 1 last went to school or what?

Yes?

| don't remember when 1 last went to school.

Do you remember how old you were whenyou last, when

you left the Fifth Grade?

A

Q

h=g

> O

> O

14,

And you were in the 5th Grade at that time?
That's right.

You could read, you say?

Sho could,

When did your eyes get so you couldn't read?

My eyes started to giving me trouble in '51,

QW
A

Whén did YOU get to where you couldn't read?

| canread but as far as seeing it long enough,

it allgoes together before | can read it.

Q

When you saw Brazier, as you indicate, leave your

house on this occasion that you've alleged he was there,did

you notice which direction he went?

A

Didn't notice,

LIt
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Q Fec pardon?
A When he left my house, he went towards town.
Q Toward town?

A That's right.
Q You dofi't know whether he went étraight on to town?

A Don't know which-a=way he went when he got to the
Y g

street out there.

Q Where is your house in relationship to downtown,

what direction is it?

A The west side of Dawson.

9] Beg your pardon?

A The west side of Dawson.

Q How far is that, approximately?

A It's 2 blocks, I'd say, from Main Street, It's in

the second block from Main Street.
Q How would one have to go, in what direction would
one have to go, what route would one have to travel in order

to get to the service station?

A Get toiwﬁéré?r

Q To get to that service station right down there

where the policemen sometimes park, that S. & W. Service

Station?
A 0Oh, 1 reckon about a half a mile.
Q | say, what route, if one was going straight to

that station, what route would he travel from your house?
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A When he leave my house, he'd have to be going eact
and then turn back north.

0 On what street?

A Turn on Main Street; | stay across Vine and Vine
is just before you get to Main.

Q And then, he'd make a left turn?

A Left turn at Main.

Q Would you go straight down the street then in order
to go past the S. & W, Sevvice Station? Sir?

A North, straight down'the street north.

Q Now, you say he came about k& o'clock, what time
did he leave? Would you say some 30 or 4O minutes later?

A He stayed there around 15 or 20 minutes, ltd éay.

Q Would you say it was about L:30 or thereabouts when
he left, around L:307?

A 1 wouldn't say. He stayed there 15 or 20 minutes.

He was there around 4:00 as near as 1 can remember it.

— 0——As nearas vou-can—remember it; did you look at a

clock? Sir?

A Didn't look at no clock.

Q You”dbﬁTfrﬁggéméﬁfWETock? -
A | had a clock but P didhit time it.
Q So, it's just your guess as to the fact that he was

there around 4 o'clock, is that right?

A | said as near as | could remember, it was around
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4,00, | don't know what time it was,

Q So then, your testimony is that you were there
one day that Odell Brazier was there, one day in April, which
somebody told you was on & Sunday, the 20th of April, '58,
and that you and he == Did anybody else join in? You said
there was a third party? Did the three of you drink
this half pint, you say?

A | didn't say there was any third. 1 said it was
the two of us.

Q That the two of you?

A Me and him,

Q Drank about a half a glass apiece?

A That's what | said,

Q About half of an ordinary 8-ounce water glass apiece?

A That's right.

Q And you were sitting there talking in the process?

A He didn't stay there but a few minutes, about 15

- | minutes, B -
Q 7Abouf715 minufeé, | see; were yéu téyk}ng back and
forth?
,,,,,,,,,,,, A We talked while he was there _

0 While he was there?

A Yes.
Q Did he seem to be in a hurry?
A He didn't stay verylong. He said he had to go.
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¢ And then you saw him when he drove off?
A when he driv' off.
Q About 15 or 20 minutes later?

A That's right.
Q You don't know where he went?
A Don't know where he went and don't know which way

he went, no more than | know he went straight out towards

Main Street; and don't know which way he turned when he got
to Vine Street,

Q He walked in your house straight, didn't he?

A Yeah, he walked in there.

He walked in there straight?

O

A And he walked out.

Q And he walked out straight, didn't he?
A (No answer) . .
Q He talked to you, did he not?
A He talked to me,

Did you understand what he said?
A omderstood what e satd.

Q Did he say it clearly and plainly? Did he say it

| clearly and plainly? . . . LSir? -

A Sho did.
Q ‘Well, how then can you say that he looked like he

had had a drink? How does a man look when he looks like he's

had a drink?
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b wWell, 1 always can tell if & person has been
drinking.

Q How can you tell?

A By his appearance and the way he acts, If 1 know him.

Q. Well, you said this man walked in straight, didn't
he? lsnit that what you testified to?

A That's right.

Q And that he went out straight; that's what you sald,
isn't 1t?

A That's right.

Q And you said that he talked to you, isn't that right?

A Sho did.
Q And that you understood everything that he said?
A Sho did.

Q And that he said it clearlty and distinctly, so
you could understand it; isn't that what yousaid? . . .

Did you shake your head '"Yes'"?

Q No further questions.

REDIRECT EXAMINATION

BY MR, COLLTER: ' I T

Q Now, Oscar, tell the jury how you rememberwhat
dayit was thet Odell came to your house?
A Well, | couldn't remember it just on what date it

was, if it hadn't come back on me like it did, by me being
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subpoenaed up here. That's the onliest way | could remember
what date of the month it was or what month it was; but |
know he had just left there when he was arrested.

Q Did he look like he had been drinking when he got
there? |

A Yeah, he had been drinkingsome when he got there;

looked like to me he had.

Q And did he have something there?
A He drank some there.
Q No further questions.

THE COURT: A1l right, you may go down.
RECROSS EXAMINATION

BY MR, HOLLOWELL:

Q Just a moment, sir; just a moment!. Do you remember

what day the 13th ofApril was on, 1958
A It was ona Sunday, wasn't it?

Q Sir?

A Was itonaSundey? o

Q | asked you did you remember what day it was?

Sit down, sit down. | say, do you remember what day the

13th of April was on?

A | don't remember what day it was on.

Q You don't remember what day the 13th of April of
1958 was on, do you? |

A 1 don't remember what day it was on.
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0 You don't know, do you?
» Y

A Sho don't rmemember what day it was on.

Q A1l right, do you remember what day the 27th of
April, 1958 fell on? You don't remember that date do you?
Do you?

A | wasn't keeping up = [ couldn't keep up with the
days. [t wasn't on my mind.

Q Did you know as a matter of fact that Odell
Brazier had @ 1955 Chevrolet?

A He had & 1955 Chewrolet.

Q This is your best recollection?

A | know he had a '55 Chevrotlet.

Q If 1 told you that he actually owned a 1956, then
you would be wrong, wouldn't you?

A 1 know he had & 'G55.

Q You know he had a '55, all right.

THE COURT: Al1 right, you may go down. Can

this witness be excused? . . . . Allright, you may go homel.

AT1 right, who do you have next now, Mr, Bloch?

RANDOLPH E. McDONALD

party Defendant, called in hehalf of
Defendants, first duly sworn, testified

DIRECT EXAMINATION

BY MR. BLOCH:

Q Mr. McDonald, | exhibit to you what purports to be
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criminal warrant of The State v, James Brazier, charged with
threatening an officer and interfering with an arrest, sworn
to and subscribed the 20th day of April, 1958, before Mr.
D.F. English, Justice of the Peace, and ask if this is your
signature there, "R. E. McDonald"?

A Yes sir, that is.

Q And is that Judge English's signature there?

A Yes sir.

Q And there? )

A Yes sir.

Q In the upper left=hand corner and down toward the
right?

A Yes sir.,

Q When you were on the stand a day or so ago, being

questioned by counsel for the Plaintiff, you were asked about
the depositions that you gave here in this room here?

A Yes sir,

Q On October 10, 19627

A It was some time this year ér iégt year, ldon't
remember.

Q It's the only time that your depositions were taken?

A Yes sir,

Q Counsel at that time, that counsel, asked the

question with respect to Odell Brazier -

MR, HOLLOWELL: WNow, if it please the Court, we
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Mr., Hollowell:
wou i d ask'that the witness not be led, This is direct
examination and this is his witness, I think he would
be entitled to ask him what he recQY!ected having said,
but | think to direct his attention as such would leading
and we respectfully would object.

THE COURT: A1l right, proceed, Mr, Bloch.

You may wish to rephrase your question.

Q Mr. Bloch: Counsel for the Plaintiff who has

just

spoken asked you the question, '"When you got to the car"

MR. HOLLOWELL: Excuse me, Your Honor. | understood

Your Honor to suggest that he would rephrase his question.

The manner in which it is being asked [ think would still
be objectionable.

THE COURT: Mr, Bloch, his objection is that the
form of the question is leading, if you simply read from

the depositionto him.

o MR, BLOCH: _ Oh well, let's start over and put
it this wéy,
THE COURT: That's what |'m suggesting, that
you rephrase the question so Tt wittaotbeteading.™
0 Mr.Bloch: | Forget the deposition. When you

saw Odell Prazier-on that afternoon, about which you've

already testified here before the Court and jury, state

whether or not you took any liquor off of him?
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A I taken two half-pint bottles cof

Eay
i

of him and about
that much (indicating), 1'd say about an inch or inch and a

half deep in each bottle, one out of each coat pocket.

Q Did you take any weapons or anything else off
of him?
A Taken a pocket knife off of him.
Q State whether or not it was after ydu took the

1iquor and the pocket knife off of him that you told him to
open the door and get out?

A Well, 1 had got him out of the car, you know ;
and then frisked him or searched him, whichever youwant to
call it.

MR, HOLLOWELL: If it please the Court, [ must
still object to the form of the question. This is
direct examination and | submit that the language used
by counsel is leading the witness.

THE COURT: Well,this witness, of course, has

T T S S o e l‘/ — 77 7,;, 9 I
—erready—beer—on—thre—stand o TroSSEERam I Mat ron by

counsel for Plaintiff and he testified concerning some

of these details during that time; and apparently what

e ———

Mr. Bloch is doing is, he's simply recalling that he

did testify that way, and he's asking him about what

he has already said. Now, do you still insist that
it's injurious to your case to allow him to question that

way based on what he's already testified?




Fa

]
<
[

Mchona'ld = aitrect

MR, HOLLOWELL: VYes sir, because of the fact that
onthe cross-examination this witness made no reference
to any liquor being taken off of the defendant, | mean
not the defendant but OdellBrazier. In the cross exami-=

nation, my recollection is that he made no reference

to it.
THE COURT: wWell, somebody did. | don't
remember who it was. | thought it was this witness.

But to be absolutely sure about it, Mr. Bloch == somebody
has testified about the liquor being taken off of him
but | don‘t remember whether it was this witness or nots-
So, to be absolutely sure about it, let's don't lead him,
Examine him as if he is on direct examination.

MR, BLOCH: A1l right. He has testified now
to the liquor.

THE COURT: Well, the question was objected

to. Let's proceed this way: Let's presume that this

- witness has not been on the stand before, fnsofar as

the form of your question is concerned, to avoid the

objection of counsel about leading questions.

{— g Mr.Bloch: AV -right, letls dothis, MEo |- -

McDonald: Will you tell the Court and jury in your own
words everything thatyou saw Odell Brazier do that afternoon
and what you did in connection with his arrest?

A AVl right.
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O Take your time and state it?
A Well, | was patrolling the streets in & routine
duty that afternoon. | went down North Main to the Chevroiet

place, went to make, swung out to make a turn and stopped,
waiting for the traffic to go by; and while | was sitting

there withthe motor running, 1 saw this car coming from the

south heading north, and he was weaving back and forth
across the street and folks were having to dodge him.

wWell, when he came by me, | pulled in behind him
and about the time | pulled in behind him, that's when Mr.
Ellington, he went across the white iine and Mr, Ellington
and his wife had to whirl off of the highway to the right
up that little incline parking place there at the used car
lot to migs him.

Well, | hit the siren and he went back across
the street on the right and parked and stopped., Well, |
parked behind him, as usual; got out and walked up to the

_car and | asked hlm what was the troub]e He said nothing.

l said, “Well there's somethtng wrong, you re wobbling all
across the street'., And | smelled liquor, alcohol. So, |

told him, 1 said '"You're driving under the influence, you're

drinking.," | said iGet out of the car." Well, he said he
had to go home or had to do something or another.
Anyway, | opened the door and told him to get on

out. Well, he got out and when he got out I searched him,
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tnd | got & half & pint liguor bottle out of each coat pocket
with about that much (indicating) in each bottle. OK, 1
raken a knife off of him, and told him to let's go to the
car, |'d have to take him in and lock him up.

So, | taken him by the arm, carried him to the
car, opened the door, and told him toget in. Well, he
turned around and sit down in the seat, with hisfeet out
like that (demonstrating). | told him to get on in. Well,
he caught the door with each hand 1ike that and come out and
stood up again. | told him, | said "Get on in, old man',
Isaid "l've got to cafiry you on in; you'll hurt yourself
and somebody else too driving around here like that."

So, he set back down. He started to get back out;
I pulled his hands loose and his feet were out there. | told
him, | said "Get in and put your feet in." Well, he wouldn't
do it, so | reach down to get his feet to put them in the
car. When | did, he kicked me in the stomach with one foot;

and when he did, | slapped him up over the eye with the

black=jack; éhd”he got in there.
In the meantime, Mr. Herrington had stopped there

to help me, walked up there side of the car.—Welh—aboutthe

time | got him in the car and shut the door, Mr. Herrington,

| said "Look out", and | whirled. And that's when James Brazier

was coming across the street tome, rushing at me; said that

was his daddy | hit and | was going to get hurt, that he'd
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get me 1f he had to steal me in the dark.

So, that's when | told him, no, he wouldn't do
that, that | was going to lock this old man and |'d be back
for him for interfering with an officer making an arrest and
threatening.

And | got in the car and backed up, turned around
and went and taken Odell to jail and locked him up. In the
meantime, Mr. Cherry came up and | told him what happened,

and we went and got a warrant and went to pick up James.

Q (Mr.Bloch): How old are you, Mr.McDonald?

A How old am | now?
0 Well, either way, either in '58?
I'm 52 now.,
Q How much did vou weigh at that time?
A Around 135, between 135 and 14O,
Q How tall are you or were you then?
A 5 feet 7%.

~

Q 48 years old, 5 feet 7%, weighed 135 pounds, at

that time?
A Yes sir,
Q  Had you had - state whether or not you had ever had |
any occasion to arrest Odell Brazier before?
A No sir, | don't think | had ever arrested him before.
Q When you took him to the jail, did you state a

while ago in what part of the jail you put him?
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I Well, 1 put him on the right-~hand side going in
from the courthouse, from the back of the courthouse, | put

him in the right wing, in the right wing, the west side, in
what they call the "bullpen',

Q The bullipen?

A Yes sir, it's a big opening in there and no individual

cells., lt's just a big opening.

Q Now, when you afterwards brought in, you and
Officer Cherry brought in James Brazier, did you put him in
the bullpen?

A Nosir.

Q Oor did‘you put him over in the other wing?

A No sir, put him on the left, on the left wing.

Q Now, after you put James Brazier, after you arrested

him and put him in jail, how long did you stay on duty?

A Until 5 o'clock the next morning.

Q You were on duty until 5 o'‘clock the nextnerning?
77777 - A Yes sir. - B

Q 7 How ﬁéﬁyitimes during that nféﬁf; betwéén the time

you put him in jail and 5 o'clock the next morning, did you

Aﬂwpersonally,seewJamesgsrazjetz, o}

A Well, the best that | can remember, it was at
least 3 times that | personally saw him myself.
Q | couldn't hear you?

A 3 times, the best | can remember, it was 3 times that
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| saw him personally myself.

0 well, as near as you can after these years, give
me the approximate times and the interval between those
times that yousaw him? When was the first time that you

saw him after you arrested him?

A Well, | don't know exactly. [t was = say, we
locked him up after the doctor examined him, it was around
an hour and a half or two hours later. | don't remember the
exact time.

Q Why did you go to see him an hour and a half later
after the doctor examined him?

A In his cell,

|- say, why did you go?

h-3

Well, that was the doctor's orders.

Q Had the doctor told you to do that?

A Yes sir,
4} Told you and Mr. Cherry?
A Yes sir.
— - Q Well, aftefw;;gwgggggggﬁzggr%i;ééﬁtimé?ﬁwhere was

he at that time?

A He was in the cell where we had put him to start

with, laying on his bunk,
Q Well, now how long was it before you saw him again?
A Well, it was some time after midnight.

Q Was he in the same cell then?
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A That's right.
Q And when was the next timetbat vyou saw him?
A it was betwean b o'clock and 5 o'clock, somewhere

between L4:00 and 5 o'clock,

Q And then, you went off duty at 5:007

A That's right.

Q At the time you saw him last, between L4:30 and 5:00,
which was on Monday Momning, the 2ist of April, was he in
substantially the same physical condition that he was when you
put him in jail?

A Yes sir, that's right.

Q Will you please state whether or not at any time
during the night of April 20, 1958 or the early morning hours
of April 21, 1958, you severely beat James Brazier about the
headto the point of unconsciousness?

A | have never hit James Brazier a lick in my flife,

Q State whether or not you permitted anybody else

to do that during the night of April 20-21, 19587

~James Brazier being taken out of—-the jail-during the night —

A No sir, | would not allow that, not in my presence.

Q State whether or not you know anything at all about

of April 20-21, 19587
A No sir, he was not.
Q After your last visit to look at him early in the

morning of the 2lst around 4:30, did you ever see him again?
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A Never seen him again, no sir.

Q The jast time vou saw himwas 4:30 in the morning;
stote whether or not he was able to walk around and talk?

A He was. | called him, woke him up and he got up
and come to the door. | asked him how he was doing and he
said'all right but |'ve got a little headache",

Q Is there anything else that you know about, that
i have omitted asking you about,that you'd like to state?

A How was that now?

Q Have | given you the opportunity to tell everything
you know about the charges that are made against you in this
case’

A The charges that are being made against us, the way
% understand it, is that we allowed somebody to go in and
beat up the prisoner in the jail or take him out of the jail
would be all false because we could not allow a thing Tike

that as sworn officers.

o A Never it him-in my Tife,

A No sir.

Q Did you beat him up?

MR. BLOCH: The witness is with you.
THE COURT: Before you begin the cross-examina-
tion of the witness, everybody engaged in the trial of

this case will take a recess; and while you're in




- oy

Mchoneld - @

The Court:

recess, the Court willgo ahead with some other business

in connection with anothef matter which was mentioned on
yesterday.

Mr. Marshal, take this jury to the jury-room
first and then | will give instructions further.

(JURY WITHDRAWN TO JURY ROOM)

Now, at this time | request that all spectators
in the courtroom and all parties and counsel involved
in the trial of this case withdraw from the courtroom
for just a few minutes, so that we can get & large
number of jurors and other lawyers in here to. strike
a jury, and then, as soon as we have finished that, we'll
call you back in. You can just leave all of your docu-
ments and papers.

(JURY SELECTED IN CIVIL CASE: Fix v. Hurt, CA-517)

RECESS: 10:50 AM to 11:00 AM  FEB. 7, 1963

THE COURT: Allright, Mr. Hollowell, now before

you beéin'fhe examination of this witness, Mr. Hollowell,
| ask you to recall that this witness was cross=-examined

by you rather extensively earlier in the trial; and, in

order to save time, | ask you not to retrace things that

have already been gone over simply for the purpose of

repetition; in other words, save all the time possible.
MR, HOLLOWELL: Yes sir, [ shall certainly be

happy to conform, Your Honor.,
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RECROSS EXAMINATON
BY MR. HOLLOWELL:

Q When yousay you took out after the car that Odell

Brazier was driving, how far did you have to go?

A A couple of hundred yards maybe.

Q You recollect that you said you took out immediately
behind him and that your siren was turned on and that he
stopped immediately?

A He stopped as soon as | got up close enough for

himto hear that siren, he pulled over to the right and

stopped.
Q You can hear a siren all over town?
A Well, sometimes an older person like that, if

their glasses happen to be run up, they can't.
Q But you didn't know that?
A No.
R You didn't know when he heard it?

A | don't know when he did but he did pull over and

stop.

He was only going about 25 or 30 miles an hour?

O

A That's right; he wasn't speeding.

Q Where did you‘First see Mr. Herring?
A Mr. who?

Q Herring?

A Herrington?
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Q Veg”

A, When he stopped and come up to the police car.

Q What were you doing at that time?

A Trying to get Odell Brazier tc get in the car.

Q He was already out of his car and had been taken

over to the police car?

A That's right,

Q From which direction did Mr. Herrington come?

A | don't remember which way,whether he passed me
or whether he was coming from the other way; ldon't remember.

Q Had you hit Brazier at that time?

A | don't remember whether | had hit him at that
time or it was after; | don't remember.

Q You don't remember at ail?

A | don't remember whether it was before Herrington
stopped or after he stopped.

Q Did Herrington put his hands on him, on Odell

Brazier? i

A Idon't remember whether he did or not, | don't

think he did.

Q@ You don't_believe-he-did?—

A | don't think so.
Q Now, where was he standing when you say James Brazier
came up?

A At the badk door, the left back door of the police
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car. | had just shut the door, and Mr. Herrington spoke
and said '"Look out, Mac', and | turnec; and that's when |
saw James coming across.

Q Now, this is the first time that you have ever
said, either on deposition or under cross-examination or
under direct examination except a few moments ago, that Mr.

Herrington, said 'Look out', isn't that true?

A | don't remember whether |'ve ever said it before

Q Do you deny that this is the first time that you've

A | don't deny it.

Q Why didn't you indicate that before?

A Maybe | didn't think about it.

Q Well, you say maybe you didn't think about it;

| ask you, why didn't you?

A Weil, if | had thought about it, | would have told

Q lsn't it true that at the time of tg;haéposition,

you were asked whether or not there was anything else per-

— +taining to this -~ - e
A | don't remember.
Q Just a moment -~ | say, isn't it true that on

deposition you were asked whether or not there was any

other matter relating to the matter of the arrest of Odell
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Brazier or relating to the matter of the situation involving

James Brazier?

A | don't remember whether | was asked that question
or not.
Q I will ask you whether or not, at the deposition

which has been referred to earlier, you were asked: "And
that's everything that happened as of that time'?

A I don'trremember anything about that,

Q Well, | haven't finished yet. My question is,
hisn't it true that on the deposition you were asked the
question, it says "Question: You and Odell? Answer:; Me
and Odellgoing back to town. Question: And that's everything
that héppened as of that time?' The answer: ‘'Yes'. Do you
Femember that question and that answer?

A | don't remember, |['ve been asked so many questions

until | don't remember which one,

Q Do you deny that you were asked that question?
A 1 don't deny.

o you TRy T ou Tade that amswer?
A | don't deny it.

-

Q Well, which is the trqphz‘
A Well, | could have made that at that time. | don't
remember whether | did or not, but what |'mtelling you now

is the truth.

Q This is the truth that you're saying now?
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A, Yes.,

Q And that which you said at that time,’ﬁhat is the
time of the deposition, was not the truth?

A | don't remember. No, | don't sayit wasn't the
truth., | don't remember saying that.

0 These 1iquor bottles that you say you took off of
Odell Brazier, what did you do with them?

A Put them in the office. |

Q0  Where are they now?

A “1 wouldn't know.

Q What did you ultimately do with them?

Do what?

>

Q What did you ultimately do with them?
A | just put them in the office. [ don't know what
became of them. There wasn't enough to charge him with

possessing untaxpaid whiskey; so, 1 just put it there in

the office and let it go. | don't =~
Q Excuse me - was it untaxpaid whiskey?
A It was shine whiskey, -

Q Well, don't you know that you testified on direct

that it was gplxggbout an inch and a half out of each bottle?

A That's right.
Q And these were half-pint bottles?

A Half pint bottles about that deep (indicating) in

each bottle.
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Q. And this was not enough to charge him with the

possession of untaxpaid whiskey?
A | never charge a man, | haven't, for untaxpaid
whiskey, without he had at least a half a pint or more.
Q Well, he had two half pints with only an inch
and a half out?
A Yes. No, | didn't say an inch and a half out.
| said about aﬁ inch and a half in the bottom of the bottle.
Q0  About an inch and a half in the bottom of the bottle?
A Thatis right.
Q Well, actually, if he had ome eye=-dropper full,
that would be enough, would it not?

A Well, | didn't charge him for it anway.

O

Why?
A | didn't want to. That was my privilege, to make the
charge if | saw fit to and if | didn't, | didn't have to.

Q It is also your privilege and your duty to carﬁy

out the law, isn't it?

A | do carry out the law.
Q You didn't carry it out that time, did you?

A | carried it out to the best of my skill and

knowledge, but that was my privilege.

Q Now, you indicate that Brazier came over, James
Brazier came over, and he said that was his father?

A He said‘that was his father that ! hit.
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Q- That you hit; all right, and after he said that

was his father that you hit, you say that he said "| will

get you if | have to get you in the dark', is that what he

said?
A7  Yeah, he said | was going to get hurt and he would -
Q Well,now =
A - and he would get me if he had to steal me in the
dark. |
Q Now, don't you know this is the first time in all

of the examination that has been, whenyou have said that

he had said -

A | don't know whether it is or not.
Q Just a moment! = that you were going to get hurt?
A idon't remember whether it(s the first time or not.
Q Have you ever said that?
A | don't remember whether | have or not.
0 Have you ever told anybody that?
e — A Ohvyeah.,
Q Have you ever told anybody thafqd;mdeposition?
A tf 1 have, | don't remember it.

- TI‘“”*H%VE*you*ever~sa%d~¢%ﬁﬁ%43aﬁe%fyi#pJﬁlhsﬁcauntl

A | dn't remember whether 1 have or not.
Q As a matter of fact, you haven't, have you?
A | wouldn't say | have or that | haven.t

0] And isn't it your statement that he said that he
y
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would getyou if he had to get you in the dark, if he had
to get vyou in the dark; isn't that what you testified to?
A That's what | just said,

Q Did he lay his hand on you?

A No.

Q Did he lay his hands onhis father?

A No.

Q Did he lay his hand on Mr. Herrington?
A No, he did not.

Q Did he say he was going to kill you?

A He said that | was going =

Q Just answer my question: Did he say it?
A No, he didn't say he would kill me,

Q Did he say he was going to hit you?

A He said | was going to get hurt,

Q . Did he say he was going to hit you?
A No, he didn't say he was going to hit me.

Q Did he put his hand in his pocket and take out &

A No, he did not.

Q Did he say he was going to cut you?
A He didn't say he was going to cut me.
Q And now, for the first time, you say that he said

he was going to hurt you, isn't that right?

A | don't know whether it's the first time or not.

782
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O jsn't it true that on deposition, the same one
ro which we referred before, you were asked the questioﬁ,
nHe said he was going to get you' and the answer, you said,
vThat's right". "Question: Did he say what he was going
£0 dof Answef: Well, he said he would get me if he had
to get me in the dark'; isn't that what you said on that
occasion?

A | don't remember whether that's what | said or not,

0 Youdoh't dény that you said it?

A | don't deny it.

Q Well, wasn't it the truth?

A if 1 said it, it was the truth.

Q bo you recall having stated; do you recall having
stated at the time of your deposition that you had the siren
on and stopped him when he came by?

A Say what?

Q This is Odell Brazier?

~p——f—didait_have the siren on when he came by, no;

| don't remember saying | had the siren on when he came by.

dn't have had it on when he came by.

9) Don't QEG*;EESTTEEf'fﬁéf*vﬁU—ss+é~%haiﬁhewcame by

lwpu?

and you turned on the siren and hailed him?

A 1 taken out behind him and turned on the siren and

stopped him.

Q Don't you remember on cross-examination Monday that

Las
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you tes&ified at that time that you were parked err in the
service station and that you hailed him?

A No, | didn't say | “hailed" him,

Q You didn't say you hailed him?

No, | didn't.

Q What did you say?

A [ said | taken out behind him, turned on the blinker
and the siren and he pulled over and stopped; and | stopped
behind him,

Q And you s topped right behind him?

A | stopped right behind him.

Q Now, tet's take for just a moment ~ let me ask you
this question: Now, what time did you’ say it was when you
made this first visit in the jail -« | want to be clear about
this =to check on Brazier?

A | don't remember. It was some time after an hour
and a half or two hours, something like that, after the doctor

-~ had-Jeft,—after-we had put him in the celd, —

0 And about what time was that?

A | wouldn't know.
e
Q Now, what did you do between the first one and the

 second one, which you said was made after midnight?
A Just routine duty.
Q Were you patrolling around in the area?

A Patrolling around or either walking around on routine
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duty,

Q | mean, were you in the vicinity of the courthouse

at alltimes?

A Not right in the vicinity of the courthouse at

alltimes; no, | couldn't stay around the courthouse all the

time,
0 You were patrolling around in town?
A In the town.
Q Was Mr.Cherry with you?
A Practically all the time,

Q And then,'the third visft you say you made between
L:00 and S:DOA. M, in the morning; now, tell me what you
did between your second visit, which came after midnight,
and your third visit?

A Just routine duty.

Q Just routine duty; and that consisted of driving

around in the City?

A Either driving around or walking through the alleys

or onthe sidewalk,

Q And on each of those occasions you awoke James
8razterr—-n——o—

A Each occasion ! went in there, | did.

Q And you went three times?

A To the best of my knowledge.

 How many of those times was Mr. Cherry with you?

QO
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A [ don't remember.

Q Would you say that he was with you any ofthose
times?

A | imagine he was; | don't remember.

Q You doﬁ‘t remember?

A | don't remember whether he was with me at all

times or one time or two times.

0 Now, | believe you said on direct examination,
when Mr. Bloch was asking you the questionof whether or
not there had been any such brutality as is alleged in the
complaint, you said "I wouldn't aliow that in my presence"?

A i would not.

Q That is not to say that you wouldn't allow it to go
on behind your back, is it?

A If | knew anything about it at all, | would not

allow it.

Q Now, you say that Brazier was not taken out of

f‘Wwfﬁéwjéij'ﬂﬁ?Tﬁg‘?ﬁ?’ﬁf§H¥“bﬂT”yhﬂ’rea1iywd9n{rwknow because

you weren't there all the time, were you?

A He was not took out of the jail.
Q Weféf§33 there all of the time?
A | wasn't there all the time but didn't anybody

take Brazier out of jail,

Q You didn't have your eyes on the jail when you

were out there patrolling?

6
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A No, but didn't nobody take him out.

Q And youdidn't have your eyes on the jail when you
were out there walking, did you?

A | didn't have my eyes on the jail but didn't mbody
have a key to get in there.

Q You donit knowthat they didnkthave a key, do you?

A Yes, | know they didn't have a key. The keys was
Tocked up.

Q You don't know but that someone had a key to that
place where they were locked up?

A No person is supposed to have a key to that,

Q | didn't say suppose. | say, you don't know, as
a matter of fact, that there is no other person that has
a key, do you, as a matter of fact?

A As a matter of fact, | know nobody didn't have a
key to that safe but an officer.

Q You know that?

A | know that's a fact.

Q Let me see, | know | asked Mr. Cherry, I'm not sure
| asked you - where is that exhibit of the Defendant which

purports to be a warrant - Did you at any time see Mr. Cherry

change pens in the proceés of writing the warrant?
A | don't remember whether he did or not,
Q | said, did you see him?

A | wasn't looking at Mr. Cherry direct all the time
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he was . writing that.

Q You don'‘t know, as a matter of fact then, that
Mr. Cherry wrote all of this warrant, because you weren't

looking, is that right?

A Well, Cherry wrote the warrant.

Q Didnit you say you weren't looking all the time?

A | wasn't looking direct at him all the time he
was writing. | wasn't standing over his shoulder watching

every word he put down.

Q How long have you been wearing glasses?

A Oh, about, 1'd say, 4 years.

Q Do they correct your eyes so that you are able to
see for reading purposes, | mean substantially well, | mean
very good?

A | can read without them,

You're not color=blind, are you?

| 'm not color blind.

Q

A

Q Are you able to distinguish shades of blue?
- - T

Some of them.

Q Well, let me show you this DEFENDANT'S EXHIBIT No.1

and ask you do you see any difference bewween the color of

the writing which says'“interferihg, threatening and inter-

fering"

MR, BLOCH: Start that over again and let me

get around here.
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Q- Mr, Hollowdll: Let me just ask it again, Mr.

Bloch: Do youvsee any diffeeence in the color of the writing
on DEFENDANT'S EXHIBIT #1, where it says 'threatening and
interfering' as against the words - what ie that - 'with

an arrest''?

A There's a little difference in that.

Q nyith an arrest'', would you say that "with an
arrest' is darker than the rest of the writing that appears
inthat portion?

A |t seems to be.

Q You don't know, as a matter of fact, when the
latter three words were written on there,do you?

A It was all put in there at the same time, |If
they hadn't been in there right, Mr. English wouldn't have
never signed it.

MR. HOLLOWELL: We ask that that be stricken as

a conclusion, Your ‘Honor.

~ THE COURT: ~ Allright.

MR, HOLLOWELL: Sir?

THE COURT: A]lright, it is stricken.
0 Mr. Hollowell: So then, since you didn't look at

him all the time, you don't know whether it was all written
at the same time or not? Do you?
A | would say it was.

Q You would say it was but you really don't know?
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L. Yes, it was put in there all at the same time.
MR, HOLLOWELL: Ildon't believe there are any

further questio ns for this witness at this time,

THE COURT: Anything further, Mr. Bloch?
MR, BLOCH: No sir.

THE COURT: You may go down.

MR, BLOCH: Your Honor, 1 offer the warrant

in evidence, which has been marked DEFENDANTS' EXHIBIT
No. 1.

THE COURT: Any objection, Mr. Holloweli?

MR. HOLLOWELL: Yes sir, we have innumerable objec~
tions, We object, Your Honor, No. 1, on the ground
that it appears from the face of the instrument that
i+t was not &1l written at the same time. There is &
difference in the texture of the ink -

THE COURT: | have already looked ét it.

MR. HOLLOWELL: You've looked at it. That there's

a difference in the texture of the ink, as relates to

the words which have been entered, 'James Brazier,

threatening and interfering' and "20th of April, 1958,

_as against "with an arrest". It is evident, | _say
patently evident, in my opinion at least, that it was
not written with the same pen, and there is nothing to
indicate that it was written at the same time by the

same person, or that it was there as of the time that it
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Mr, Hollowell:

was inscr?bed, because the witness has testified that

he did not look at the writing all of the time, and

also that he did not read it; on cross examination he
testified that he did not read it; but he does say that
he did sign it; and the signature as it exists we do

not deny is his, but there's a difference; the ink is
different from that which purports to be, other language
which recites that, "with an arrest',

No. 2: The signature of the alleged Justice of
Peace has not been identified. There has been no
testimony indicating where this instrument has been
since the time that it was first issued., |f there is,
I have no recollection of having heard any such,

Oon the further ground that the warrant is insufe~
ficient, in that the language used says “threatening,
interfering with an officer making arrest', without

saying that it was a police officer. Therefore, we

do not know fromthe particular language here what the
nature of the office was, of the person that is purported

__to have been interfered with

Also, on the further ground that under the testi-
mony that has been elicited here, there is no evidence
that there has been a crime perpetrated by the person

that was alleged to have made the threat,
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Mr, Hollowell:

And then, on the further testimony of Mr. Singletary
who was the judge, who indicated that there was no cﬁarge
made; and | submit that that language or that testimony,

being as tenuous as it is, pius the discrepancy in

the paper which is patent -on its face, plus the loose-
ness of the language, | submit that in a warrant the
%%““"””' language does not have to be precise, but it certainly 1
;??~f* has to be su?ficiently clear to identify to the person
upon whom it is to be served the particular act with
which he is charged and give some indication of the

person that he is alleged to have interfered with.

And on those grounds, Your Honor, | would ask
that it be not admitted into evidence.
THE COURT:: A1l right, the objection is overruled

and the exhibit is admitted in evidence.

A1l right, who do you have next, Mr, Bloch.

e wa En un em e k€ TR D S Gy A3 R o A @R

MR, ELTON HERRINGTON

witness called in behalf of Defendants,
= - ' ‘béﬁhg'fTFET“dU1y'EVEﬁTﬁ‘?ﬁﬁﬁﬁﬁ%%xﬁ?ﬁr*“*—f””_“W*ﬂ' 1

DIRECT EXAMINAT{ON

oo b BY MR COLLTER:

Q Would you state your name for the jury, please sir?

A Elton Herrington.

Q Mr. Herrington, have you been sworn?
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A | was the first day.
Q You have been sworn?

A The first day.

Q Mr. Herrington, did you have the occasion to see
Officer MCDonald on the day of April 20,1958?

A Yes sir.

Q Would you relate to the jury under what circumstances

you saw him?

A May | ask you one question?
Q Yes sir?
A Under what, you mean under what circumstances, what

he was doing at the time?

Q Tell us what you saw and what took place at that
time?

A At the time | saw Mr. McDonald, | was coming down
the road = well, let me start with the beginning, before |
saw him. | was pulling into the highway going north. This

colored man liked to have run into me. | go on behindhim

and Mr. McDonald stopped him and was havingdggéﬁbfe putting

him in the car between their cars; and | pullied down below

——aﬂd~5§@ppedTandmWﬁﬂtWbackgﬁnd,helpﬁﬂ_ﬂKiEKEQLLiﬁﬂ;IﬂﬂLJEJthe

police car.

Then, after | put him in, helped put him in the
police car, before the time | put him in the police car,

his boy come up and threatened McDonald.
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MR, HOLLOWELL: We object to that language, Your
Honor, as being a conclusion.
THE COURT: Well, he can - yes, just the simple

=

statement is a conclusion. He, of course, can recite

what was said and what was done, but any conclusion by
him as to whether it was a threat or what not would be
for the jury.

Q Mr, Collier: Go ahead,please, Mr. Herrington and

tell the jury what James Brazier said to Mr. McDonald?

A He said "You're gohg to get hurt and 1'11 get you."
And after we put, after we got the old man in the police
car and he taken him, Mr. McDonald taken the old man and
went back towards town, and | got in my car and went on
north; and from then on, as far as what happened to the boy
and McDonald, | don't know what happened from then on.

Q Now, Mr. Herrington, you said in the beginning of

your statement that someone almost hit you previously to that?

o I (S A The o]d%maDJAﬂ_;_gﬁ,,,”ﬂ,,ﬁ, )
Q This same one?
A The same one. That's the reason | was so cautious

to stop and help hime ‘ - -

Q Do you know i{Was the same one?

A | know it was because he liked to have run over me ;
otherwise, | was pulling out into Main Street in Dawson and

he started to turn in; and when he started to turn in,
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in place of making his turn to where [ was turning, he

whipped right oﬁt in front of me, and went on down the street
and | followed him on north, going north; and | saw McDonald
had stopped him; and when McDonald had stopped him, | saw he
was having rrouble with him; and when he was having trouble,
why | don't know but just my - lgenerally do that when | see
somebody, an officer in trouble, 1 just got out and went back
to help him.

Q Did you observe Mr. McDonald when he first began
his chase on Brazier? Did you see him pull up behind him and
stop him?

A When he first pulled up behind him, he pulled out
fromthe filling station and behind him at the S. & W., what
is now the Chevrolet place., It was S. & W, filling station
at that time.

Q During the time that Mr. McDonald was putting him

in the car, did you say you assisted Mr. McDonald?

,,,,,, A Yes. e
Q Were y§u very close to Odell Brazier?
A 0dell? Well, lwas side of the car where he was at.
/4/4~;'rr4Q~W‘AWAMEHaemﬁﬂat1fchOt;efaernau@;h**ttrfcﬂ3sﬁéTW7e*wm%nafﬂﬁéﬁ:“fir~1wcﬁijﬁ*7‘

in your opinian, he had been drinking?
A He was drinking mighty heavy.
Q [t is your opinion that he was drinking heavily?

A Yes, because he turned out driving the car on the




Herrington = direct 796

road, dowr the road below me; and from the way he liked to
have run into me on down to where he was stopped, he was
weaving across the road.

MR, HOLLOWELL: If it please the Court, lrobject
to that as being & conclusion of the pleader and not
sufficient foundation laid in order to make that con-
ciusion, nor has this witness been qualified, lres-
pectfully suggest, to be able to draw that kind of a
conclusion.

MR. COLLIER: | think, Your Honor, a person who
observes a situation like this is competent to testify
to what he observed.

MR, HOLLOWELL: He's competent to testify what he
observes but he's not competent to testify and draw this
kind of & conclusion.

THE COURT: Well, the question is simply whether

he thinks he had been drinking. As | understand it, that's

_the question, whether he thinks he had been drinking?

MR, COLLIER: Yes sir.

THE COURT: Well, it doesn't take a medical

’EXﬁETt'10:have'&ﬁwep%ﬂ%6ﬂ—abeﬁ%“SQm&Lhiﬂg~ih§I—£Qman9~

and | overrule the objection, Of course,on cross examina=

tion, | will allow you to go into it fully, as to why
he thinks he was drinking, just as was done in the case

of the previous witness who was on the stand who made
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The Court:

a similar observation. In other words, as to why he
thinks the man was drinking, 1'l1l let you go into that
fully; and the jury can judge by what the witness says
as towhether it fs a proper conclusion or not,

0  Mr. Collier: Mr. Herrington, where did all of this

arrest and placing Odell in the car take place?

A It taken place on the right-hand side of the road,
just below where the used car lot, at the slope of the hill

below the used Stevens Chevrolet car lot.

Q Are you familiar down where the 0ld Parrott gcad is?
Yes sir,
Q Had he gone down to the 0ld Parrott Road?
A No.
Q Did Odell drive his car on to the Old Parrott Road?
A No.
Q Mr. Herringtdn, where do you live now, sir?
N hﬁAhﬂWﬂjﬁjjguaﬂlnnDawsonTﬂonmﬁoliegemSirﬁet,”Vwré

| Factory in Atbany.

Q What do you do, sir?

A | work at the Guliliston (Karaghusian) Carpet

Q How long have you been a resident of Dawson?
A Atlmy tife, Terrell County and Dawson.
THE REPORTER: Did you say Gulliston?
The Witness: lt's Gulliston or Karaghusian either

one.
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0 Mr. Collier: At the time that vyou say you saw

James Brazier approach the car, did you have the occasion to

see one Willie Roberts in James Brazier's presence or in his

car?
MR, HOLLOWELL: Now, if it please the Court, he's

leading the witness.

THE COURT: Yes, that's leading him, Ask him

if he saw anybody-

A The Witness: I could not say.
THE COURT: Ask him if he saw anybody and, if
so, who?
Q Mr, Collier: Did you see anyone?
A James Brazier, the boy, is the only one | remember

seeing at the place, besides McDonald and the old man, Odell,
Q Did you hear any statement made, other than the

ones that you have related here?

A | don't think so. At the present, | don't think |
S - did. | don't remember any off-hand. -
Q Did ysﬂ méke a remark to Officer Méb;ﬁ;id?
A At the present, | can't - it's not fresh on my
" memory if t did: — T

MR, COLLIER: He's with you.

THE COURT- Allright, you mey cross-examine, Mr.

Hollowell.
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CROES EXAMINATION

BY MR, HOLLOWELL:

Q Mr., Herrington, how do you know that the 20th of

April was on & Sunday?

A How do | know that the 20th of April was on Sunday?

Q Yes?

A Because | know it was Sunday,
Q You know it was on Sunday?

A Yes, | know it was Sunday.

Q Well, how do you recollect that it was the 20th of
April?
A | wouldn't say it was the 20th of April because |

don't remember the dates but | know it was Sunday the day that

it happened.

Q You only know that it was the 20th - let's see,

'm sorry = you only know that it was on Sunday?

A | know it was on Sunday,
I - Q But ygq,wou’lidp_k‘:cmﬁi f‘E,,‘f’ to say what. Sunday it was?
A | wouldn't say what date it was.
A Q You wouldn't even say what year it was of your own

— kpowledge? - . . Did you say '"No'?

A No, | wouldn't say what year but | know when it
happened.
o] "You just remember that it did happen in Dawson on

a Sunday? Are you shaking your head "yes'?

A Yes, | did.
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When did it first come to your attention thar vou
come to this court?
Say that again?

When did you first know that you were to come to

this court?

A

Q

Last week,

{s that the first time you had discussed it with

Mr. McDonald or Mr., Cherry?

A

Q
A

Q

I didn't discuss it with them then.
You didn't discuss it with them then?
| did not discuss 1t with them then.

Have you ever discussed it with them since the time

that you say that this happened?

A No.
Q "And the time that you got & subpoena?
A No.
Q Did you receive a subpoena?
b A Yeah. o -
Q Do you kﬁow who subpoenaed you?
A Yeah.
—— 9 -—Who subpoenaed you? —
A The policemen fn Dawson,
Q What policemen?
A Let me get it (getting subpoena out of pocket)

Fred Metz, Mr. Fred Metz.
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Who'
Poifce, Fred Metz.
Mr. Fred Metz?
Mr, Fred Metz.

I'm sorry | couldn't hear you for that truck.

Now, who is he?

A

Q

= O P O I

p= N -

He's a policeman in Dawson.

He brought it to you?

He brought it to my house,

Do you have it with you?

Have it with me?

Yes?

Yes.

Could | see it?

(subpoena handed to counsel)

Do you know who the attorneys were that sent it

No, there's none listed though, are they?

Wjﬁdon‘tﬁ;bink theY;?"e'm,mf

!

|

!
> O O

QO

Do you know who signed that?

Well, it says Mr. Pantone, Mr. Cliff Pantone.

-bo you know-him? - ———
No.

You don't know Mr. Pantone?
| do not know him.

Now Mr. Herrington, where do you work?

8ot
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Q Now Mr. Herrington, where do yvou work?
A | work at Gulliston Carpet Factory in Albany,

Karagheusian.

0 What did vou happen to be doing in Dawson on this
occasion?

A On which occasion?

Q On the occasion about whichlyou‘ve testified?

A | was going out riding one Sunday ‘evening.

Q Was anybody with you?

A Nobody with me,

4] You were just taking a ride?

A Sure.

Q And so, you drove down to Dawson?

A No, | was in Dawson. 1| left my house and rode up
town.

Q | see; you live in Dawson?

A | live in Dawson.

Q But you worked in Albany?

A | work in Aibany.
Q Were you working there at that time?
. A No, B o S o
Q Where were you working at that time?
A W. K. Norton Grocery.
Q Where is Mr. Norton's store?
A [+ was on Main Street, but he is dead now and he

does not have the store.
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How long had you worked with him?

How long had | worked with him?

Yes?

Well, | couldn't exactly tell you because | worked
and on altl my life.

Now, you sayyou were going in what direction?

| come in east and was going north.

You come in from the east?

From in the east.

On what street?

Now, the name of the street | don't remember but

was by the depot, coming in by the depot going in

to Main Street in Dawson.

Q
A

Q
A

main part of town.

s the depot down in town generally?
The depot is at the railroad.
i mean, is that generally in town?

it's at the ddge of town where you go up into the

Q

A

QO

" And you've tived at Dawson how long?

['ve lived in Terrell County all my life.

And you don't know what street runs by the depot?

well, | don't remember it.
Do you stikll live in Dawson?
Sure 1 do.

And you don't know what street runs by the depot?
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A | don't practice remembering &l the streets.
Q Have'you frequented the depot?
A How is that?
g Have you frequented the depot?
THE COURT: That means, have you gone there often?
A The Witness: Well, you have to go there whenyou
go by Main Street the way | go in.

Q Mr.Hollowell: That's the way you go in, isn't it?

A By the oil mill, if I'm going that way.
Q And how old did you say you were?

I'm 43 years old,

Q And you've lived in Terrell County all of your life?
A Yeah.
Q And you have to pass, that's the only way you can

get up and down there?

A No sir, no, it's not the only way | can go in and

out of there,

=

. Q Well, that's ghe way that your normally use, is it not
Y y US€ 7

A That's the way | was going that day. There's more

wmys to get to Main Street than one.

Q But you don't even know what street runs past the

depot?
A -1 satd 1-didn't remember,
Q Did yousee any other cars along there?

A Sure.
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Were they going up and down the road normalliy?
Normally traveling.
Where was Odell Brazier's car when you first saw it?

wWhere Odell Brazier's car was when | first saw

Yes?
He was coming down Main Street, started, made an

turn in there where | was stopped at the intersec-

And you were at the intersection of what?
Of Main Street and the street coming out there by

And | stopped to let the traffic go by and he done

as if he was going to turn in there at that intersection.

Q

%

A

Going to turn in which direction?

Coming in towards where | was parked, with the

traffic to his right.

Q He was going to make a turn to his right?
__A Yep. o )

Q VAnd yﬁu were coming out?

A Yep.
”“""’Q””f>Tﬂ*@thef‘wofds;waﬂd—yeamweﬁeugoinggto_ggwwhighmway?

A | was gdng nbrth,

Q You were going to go north, to your right?

A Yep.

And he was going to go to his right?
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A He was supposed to but he didn't.

Q Noprwhere did he got

A He turned back to his left in front of me and almost
run into my car,

Q As if he had changed his mind, is that correct?

A Had something.

Q Well, you know, as a matter of fact, that the
traffic courts are full of people who have to go to traffic
school and who have to go to traffic court?

A They need to sometimes.,

Q Because of illegal driving, don't they? [sn't that
true?

A How's that?

0 | say you know that there are hundreds of people
every day all over the country, do you not, that go to traffic
schools or traffic courts because of illegal driving?

A Yep.

Q  None of whom have been drunk, isn't that right, or

under the influence? |s that right?

A | couldn't say because | haven't been to one.

@ - Have you ever been to-trafficcourt?—— ——

A No.
Q Never have?
A No.

Q But you know that a lot of folks do though, don't youA
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[ tve heard of it but | don't know it.

Do vou know that 1 out of every 5 persons who

drives a car under the statistics are probably going to

o

have to go to traffic court during the course of a year

for traffic violation?

A

= L) e

£

Q

They could do it,

For traffic violation?

They could do it.

For violation of the traffic rules?
They could do it.

Beg pardon?

They could do it.

And he continued onup the road?
Went weaving up the road.

How far did he go?

Until McDonald, Mr. McDonald stopped him,

Now, which way was he driving at this time, which

way was he driving, what direction was he driving at this

time?

> O

-

Going north,

He was going north toe?— —

Yep.
And —you took out behind him?
Yep.

Was that the direction that you had planned to go?
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I Yeah.

Q How fast was he going”

A How fast was | going?

Q Yes?

A At a low, moderate speed.

Q How fast was he going?

A His average speed, not very fast, but he was
weaving across the road.

0 Where did he weave across the road?

A From the railroad he weaved in toward the used car
lot ghere and back and after that McDonald, Mr. McDonald,
had stopped him then,

Ql | see. Was that the only point where you saw
him weave? You say that's the only place?

A Well, he was weaving back and forth where he
weaved in there and like d to have hit me across the railroad

hack and forth in there.

Q Well, you say he weaved back and forth over at the

point right after he crossed the railroad, isn't that right?
A Yeah, he weaved back.

Qﬂ,””Apgfgbat,wa§_;b§dgply place where you saw him

weave because Mr. McDonald got him right after that, didn't he?
A After he passed there.
Q A11 right; did you see any other cars going up and

down?
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Wel!, there was passing.
Gid all of them get past as you passed in the same

general way?

A

Q

I

Q
A

General passing and weaving.

You didn't see him bother anybody e!sé?
That | know of, | didn't.

And you were right behind him, weren't you?

Well, there was cars between us. | don't say |

was right bumper to bumper to him because he had time for

Mr. McDonald to pull in between us.

Q
A

Q

A

Q
A

How many cars were in between?

| didn't count them,

How many do you think there were?

| waidn't think on it because T don't know.
Excuse me - were you finished?

Yes.

Were there as many as two?

| said lrwou]ggljﬁfgxrbeg§g§gﬁyﬁdon‘t know how

many was between there.

Q
A
Q
A

4]
A

Were there many cars?

- 1 wouldn't way. . — _
Were there a few cars?
| said there was cars between us.
Cars; waid you say 2 or more?

| say there was cars between us; now, how many, |
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wouldn't say.

0 How far wold you say you were behind fiitm, even with

the cars there? 100 feet”

A | don't remember because | wasn't thinking and

studying about how far it was until | got down there.

Q Well,when you got down there, how far was it?

A I was even with them when | discovered what was
going on.

Q Even with whom?

A Mr. McDonald and -

Q When you discovered what was going on?

A Yeah.

Q Now, how far was Odell Brazier in front of you;

that's what 1'm trying to get? Was he as far as from you
as the distance of this courtroom?

A How far was Odell ahead of me?

Q That's right?
A

He pulled out ahead of me and ln traFflc but 1 do

not remember how many cars and how many was between us and

how far it was, until | got down there and saw what was going

. on.. . [ —
0 Well, | mean traffic wasn't heavy that day, was it?
A The average speed.
Q Beg pardon?

A The average traffic.
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hverage traffic, and what ic the average traffict

]

A I wouldn't tell vou.

Q You wouldn't know?

A No, | wouldn't know.

Q Maybe 2 or 3 cars every 2 or 3 minutes?

A I did not have a watch to time it and 1 wouldn't
know.

Q Well,you said average traffic?

A Yes,

Q And 1'm trying to understand what‘you mean by

iaverage traffic?"

A Well, aQerage traffic,

Q Well, what is average traffic?

A Well, | don't know. That's been so far | don't
remember. Traffic is better, there's more traffic now than
there was then and 1 don't know, don't remember how much

traffic was there at that time.

Q Well, vhat was the average traffic at that time,

that you're ta]kihgrabout?

A [f | knew, | could tell you but | don't remember,

Q Well, how can you say it was average traffic?

A | said it.
Q  You're just saying it was average traffic?
A Yes.

But you don't know why?

fle
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A No, | don't know why.

Q Now, you could always see Odell Brazier, couldn't
you?

A No.

Q Yououldn't see him? You were never other than on

the same street once you turned right?
A Yes.

Q How many cars did you have to wait for before you

turned right?

A | don't remember,
Q Was it more than two? , . . . Sir?
A | told you | didn't remember how many cars was

between us.

Q Weil, I'm trying to find out. You were on this
street and you were on thesame street he was, isn't that right?

A Yes.

Q And you followed, you didn't wait there after he

TETTEd—bys—yoi—went—oa—at the first opportunity, isn't that
correct?

A Yeah.

Q And how far is it from that turn to the point where |

he was arrested, approximately, sir? . . . . . Sir?
A Well, | don't remember how many yards it is and |

don't remember the feet because | haven't got out and stepped

it.
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0 Well, in blocks:; how many blocks would vou say it
was?

A In the next block below there,

Q In the next block?

A In the next block, the kind of block it is.

Q Is this & regular city block?

A Yeah, like that block, 1ike it is there,

R Is it about like this block out here in front of

the courthouse from this corner here to our left to the

corner here to our right?

A [t's more than that, | think,
Q It's a little longer?
A Yes.

Q Would it be maybe half the distance of the next block

as to that?
A It might be longer than that.

Q Wou 1d it be longer than the two blocks together?

B ‘A You mean the next block they was in?
a Well, you said that it was in the next block?
A Yes, it was in the next block.

Q - - .After you-made your -turn where Brazier—was stopped — |-
was in the next block? |

A~ In the next one where the next road turned out.

Q Well, what I'm only trying to get from you, sir,

is about how far it is from the point where you turned to




the point where vou saw Mr . McDonald arrest Ocdell Braziers
Now, | asked you was it the distance, the block about the

size of the block in which this building sits, or was it

longer than that? |'m just trying to get distance, thatis a
A Well,there's difference in the size blocks and
| don't know exactly the size this block is shaped and how
that one is shaped; you see, blocks are shaped different.
Q Well, you are about LO-something years old?

A I'm 43 years oid,

Q  How far do you think the average block is? What do
you understand the average distance of a block to be?

A It's according to where it's located.

Q The average city block in Dawson?

A Well, they're shaped different.

Q Well, they all run up and down, don't they?
A Some go cross-ways.

Q You've got some bldcks that run cross-ways.
A They're different shape.

| length of those blocks are? .

QHV Weji;ilet'sréay'the blocks that youiédgwwélong the

street that you were onj; tel]l me about what the aeerage

A | haven't measured them.
Q Well, can't you estimate, being L3 years old?
A On some things.

Q Can you estimate the distance of a bldck?

Herrington = Cross gib
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A I+ would be best to measure it and give vou exact,

0 Well, | don't want it exact; | just want your

e
estimation?

A No, you rather have the exact measurements for what
you're after.

Q Well, we'll ask you whether or not you have any
general idea as to what the length of a block is on the street
which you were driving in Dawson on the 20th of April, about

how long is it? Do you have any idea?

A Not in feet and inches | don't.
Q How about in yards?
A Well, in yards, | wouldn't say in yards because |

wouldn't know exactly what to tell you.
Q Well, ['m not asking you exactly?
THE COURT: He says he can't do it in feet,

he says he can't do it in inches, he says he can't do

it in yards.

Q_  Mr.Hollowell: Canvygu doir it in any measurement?

A Well, | would not try to because | do not know.

THE COURT: He says he doesn't know in any other

way. MNow, Mr, Hollowell, do you thinkit's really any

value now in pursuing that any further, when the witness
obviously cannot give you an estimate? Do you think it
is of any value.

MR. HOLLOWELL: | was trying to make it as easy

for the witness as | could, Your Honor, to put it in some




Herrington = Cross

M, Hollowell:
kind of frame of reference. ihat's all | wanted, to ge
some kind of frame of reference to know where he was;
and so, any frame of reference which he might have wou
be satisfactory. I'm just trying to get some frame of
reference. He says he's work ed at a store and'says
he's 43 years old.

MHE COURT: Well, lTet me ask him a gquestion:
Mr. Witness, can you in any measurement of any kind
or any relation of any kind, can you give counsel the
estimate of the distance that he is asking you about?

Le you can, why, give him the estimate. |If you cannot

say ''1 cannot''. Now, which is your answer to the quest
Can you give him the estimate that he wants?
A The Witness: Well, as far as feet and inches,
| would not say, about how far it is; but now getting down
to the actualmileage and inches and all, | would rather not
77777777 | tell him how far. | know where it happened and | know how
" far it is but to get out and give him tg;miﬁchesﬁgﬁamfeet
and mileage == | know where it happened.
. THE cOURT: _ __ Youdon't feel you're in position
to give an estimate of the distance?
The Witness: And in the block it happened, about

where it happened, but to get down and measure it off,

t

id

b

ion?

in foot and inches and all without measuring it, | can't.
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Mr. Hollowell: Very well, I will pursue another

line,Your Honor. You continued to drive on immediately

after making your right turn, didn't you?

A Sure did.

Q And Brazier continued to drive on, did he not?

A Yeah.

Q That is Odell Brazier?

A That's right.

Q Until he was stopped by the officer?

A Yep.

Q Now, did you see the officer in his stopped position?

A See the officer in what position? You mean before

he got out after Brazier?

¢ Yes?

A He was stopped at the filling station.

Q Was he parked?

A Yeah, he was parked,

Q Did you see him when he came out?
| S Ar,m;;;;W;MmmwxﬁffgﬁvM_ﬁ,,W o

Q How did he come out, by foot or in the car?

A ln‘the car,
SN S ththe tab. I

Q Did he get in immediately behind Brazier?

A The best | remember, he did.

> O

Did he turn on his siren?

No.




Herrington = cross 8

Q Did he turn on his 1ights?

A | couidn't tell you because | wasn't that close to
him

Q | see, but he did turn on - he did not turn on his
siren?

A | did not hear it.

Q And you fdllowed, you never did stop your car
until you got abreast of where he was?

A Below where he was at.

Q Even had passed him?

A ] had passed him,

Q How far past had you gone?

A I would be several car lengths.

Q Beyond?

A Beyond there.

Q That's beyond the piace where he and Brazier were
stopped?

A Where him and Brazier was stopped.

— - 0 ThféwisfaaéTT”BraZiér we‘r;M;é{é};g about?
A Yeah, Odell, the old man.
e Q Did you see Officer McDonald stop Brazier?

A They was stopped at the car at the time,

0] Where was the officer's car?

A it was behind his.

Was Mr. McDonald on the ground?




Q

to try to

A
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Q

Yes,

Was he over at the car of Odell Brazier?

Yeah.

He was at Odell Brazier's car?

Yes, trying to get him out of the car.

Trying to get him out of the car; what did he do
get him out of the car?

Had the door open and trying to get him out of

Odell's car to take him back to his car.

Q

in other words, he was trying to pull him on out,

so he could put him in his car, is that correct?

Well, at the present 1| couldn;t tell because | drove

And you say he was trying to get him out of the car?

Yes. S , N

A He was trying to get him out of‘his car.
Q | mean, did he have his hands on him?
A

on by.
Q You drove on by?
A Yes,
Q Well, you saw what you saw?

— A Yes, | ga@i’ that. —

A Q

A .

Q

Well, how do you know he was trying to get him out

of the car?

A

Q

| presume he was.

Well, why did you presume that?
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A The way things looked.
Q well, how did they look?

A He had the door open.

Q A1l right, the door was open?

A Yes.

Q Allright, one opens doors for many purposes?

A Sure.

Q What was he doing? 1'm talking about Mr. McDonald;

what was he doing?
A { have told you,

Q | mean, you haven't told us anything; what was he

doing, if you know?

A He was trying to get him out.

Q In what way?

A I couldnit tell you.

Q Then, you don't know that he was trying to get him
out?

A | must have.

A He had the door open.

Q Allright, he had the door open?
A VAn;iégég;mwgén | come back, he had got him out of
the car and started back to the police car.

0 Andrhad started back to the police car?

A Yes, trying to get him back to the police car.
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Trying to get him back to the police car?
Yeah.

A1l right, now what did he do?

What did who do?

wWhat did Mr. McDonald do? Did he take him by the

arm and start back there?

Taken him by his arm; yeah he had him by his arm,

By which arm?

I wouldn't tell you.

The right or left arm?

| voudn't tell vyou.

Did Odell Brazier have his glasses on?
Have his glasses on?

Yes?

| don't remember.

Did Odell Brazier have a knot onhis head at that

time when you came up?

i don't remember.

e O Nou B FaYa WA Y =T iY=Trel oY ol

~

A

= O

> O

Whether he did or not.

You don't know?

No.
Did you see Mr., McDonald hit Odell Brazier?
Did | see him hit him?

Yes; you didn't see him hit him, did you?
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i} | don't know whether | did or not.

Q You don't know whether you did or not?

A | don't think | did.

Q You don't think you did?

A No.

Q He had already been hit when you got there?

A No.

Q He had not?

A No.

0 And you don't remember seeing him hit at all while

you were there, isn't that right? Do you? You just said
you didn't and that's the truth, isn't it?

A | doh't remember seeing him hit him.

Q Ltiright, and you would have seen him if he did,

in fact, wolldn't you?

A Not necessarily.
Q | mean, after you got up there?
) ﬂggA Not necessarilxi - -
'VQV MkA?térw§6dhgbt up there?
A Not necessarily.
I | I 0 Not necessarily? o
A Not necessarily.
Q' | see; allright, and when you came up, then what
did you do?

A {walked upand asked Mac could | help him.
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officer?
A

Q
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Why did youwant to help him? Are you & police

No.

Why did you come back in the first ptace? The

man didn't hurt you, did he?

A

Q

> ©

> ©

Q

No, but he liked to have run over me,
He liked to have run over your car?
Yeah.

He didn't hit your car?

No, he didnit hit me.

Did he?

No, he didn't hit me,

And that's not the first time that anybody has

hit you either, is it?

A
0

A

Like that, it was.
The first time?

Like that it was.

A

Q

;/;\‘,,
Q
A

Q

Q  You've never been in an accident?

No.

Never in vour life?

Noy -nos— —— _ S
How long have you beendriving a car?
Since |'ve been old enough to.

And how old were you when you got so you were old

enough to drive a car?
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A [ donit remember.
Q You don't remember?
A Because |'ve been driving ever since we've had a

car and actually | don't remember the first time I started
driving one. | drove my mother's and them before | could
take the car off myself,

Q And you caught hold of the man by which arm?

A | don't know as | caught hold to either one of them.

Q Well, don't you know you said you helped put him in

the car?
A | was up there.
Q You were up there; did you or did you not hetp

put him in the car?
A [ was at the car around where it was going on.
Q Did you help put hmm in?
A Well, | opened the doors.
Q Al11 right, what else did you do?

A wWwhat else did | do?

A | was at the time there and what did | do, | was

around the car and | got the handcuffs out of the pocket

of the car and handed to Mr. McDonald to put on him.
Q Did he send you to get them?
A Yes.

Q And you went and got them out of his car; where in

his car?




Q
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inthe pocket of the police car.
Whereabouts”
in the pocket, the police car.

When you say the ''pocket'’, you mean the glove

compartment?

A

Q

A

Q

Yeah, the glove compartment.

 And you brought them back and gave them to him?

Yeah.
And he put them on him?

Yeah,

Would you be able to identify or to describe the

particular -

e

A Pistdi=grip handcuffs.

Q They were pistol-grip?

A Yes.

Q How do you know they were pistol-grip?

A They was shaped that way.

Q How are they Shaped?
o A wLikg,a#pistolﬁwi;b,afcqffwonwxhewend~ofrjgj

Q VWhat on the end of it?

A A hand-cuff, with a cuff on the end of it5
_ Q Did he put it on hin?

A At the time heidid,

Q  -And then;what did he do?

A At that time Brazier's boy come up and threatened

McDonald, and told Mr. McDonald -
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MR, HOLLOWELL:
“threateﬁed McDonal
be stricken.

THE COURT:
before.

MR, HOLLOWELL:

THE COURT:

°

wetll, | object to the language

E ¥ o
d't, Your Honor, and ask that It

Well. we've been through that
b

| mean, it's going into the record,

Well, it's stricken, the word

tehreatened! is stricken.

A The Witnhess:

McDonald, "You're going

0 Mr. Hollowell:

A He said "1'11

Q He didn't say

=

He didn't say
Q And he didn't
A No, he didn't

He didn't put

{

Well, he come up and told Mr.
to get hurt."

He didn't say how?
get you',
how he was going to get hurt?

how he was going to get hurt or -

say when he was going to get hurt?

say when he was going to get hurt.

his hands on him?

_ A No. . o
Q He didn't have a gun with him?
A ididn't see it.

Q He didn't have a

J | didn't.see it.

He didn't-say he

o

A He didn't say it.

Q He didn't say he

kmife withtim?

was going to knife him?

was going to shoot him?




& No.
0 He didn't say he was going to dc anything to him,
did he?
A He said he was going to get him.
THE COURT: Just @ minute, let him answer the
question.
Q Mr. Hollowell: Allright, go ahead?
A He said "you're going to gét hurt',
Q He didn't say =
THE COURT: Just a minute.
MR ,HOLLOWELL: Well, he just finished.
THE COURT: You cut him off, He said what
now? You say exactly what he said?
A The Witness: He said "You're going to get hurt

and ['11 get you."

Q

Mr.Hollowell: He said, "You're going to get hurt

and {'11 get you'?

A

hurt and }'11 get you."

Q

hurt him, yes or no?

A

That's about as good, to say ''you're going to get

| don't know much better than that.

i'11 ask you whether he said that he was going to
~Yes or no?

He said "1'11 get you."

MR, HOLLOWELL: If it please the Court, F'11 ask
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Mr.Hollowell:

the Courf o direct the witness to give & categorical
answer and then explain it.

THE COURT: well, | think it's obvious. Of
course, if you want to insist on it, we'll have him
give a categorical answer; but he's stated specifically
what was said. Now, having stated specifically what
was said, what counsel wants you to do is to say ves
or no to whether he said something else which is different
from what you said. So, go ahead and repeat it, counsel.

Q Mr. Hollowell: The question is, did you hear

Brazier say to Mr. McDonald that "l'm going to hurt you'?

You did not, did you? Yes or no?

THE COURT: {n other words, Mr, Witness, what
coansel is asking you, were those specific words stated,
did he say "1'm gdng to hurt you?" Did he use those

specific words?

A The Witness: | would presume that's what he was

talking about.

THE COURT: Well, that's not the question. The
question is, did he .use the specific words that counsel |
has just used, ”l(m going to hurt you"?

A- -~ The Witness:  Yes,
Q Mr. Hollowell: He used those words?

q A Yes.
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0 That's what he said?
A Yes,
Q Well, how do you account for the fact that vyou

just said a few minutes ago that he said "You're going to
get hurt"? Isn't that what you said?
A Yeah.

Q So, he said both, is that right?

>

Yeah.

Q He said both things?

A Yeah.

Q Now, what else did he say?

A What else did he say?

Q Yes?

A Well, that was enough, wasn't it?

Q 'm asking you, what else did he say, if anything?
A | didn't hear nothing else.

Q You didn't hear anything else?

err Have yéﬁ‘éver fo]d”anybodyrels; %gét'Y6J*Beard him

say that"l'm going to hurt you''?

A _Well, | hadn't put it that point blank question,

and brought it out to that decimal point and brought it down

1ike thate

Q Now, you know that you have a contradiction, don't

you, that you have said one thing and at another time you've
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said another thing: Now, what did he say?
A I have told you.
Q You've told me; he said both?
A Yeah.
Q Did he say it one time after another?
A He said it all in one sentence.

Q He said it all in one sentence?

A He said 'You're going to get hurt and 1'11 get you."

Q Now, is that what he actually said?

A Hevsaid that.

Q He didn't say anything about '"in the darlk' did he?
A He didn't place no special place.

Q And he didn't place any special time?

A The truth about it, | thought McDonald was going

to have to get himto keep him off of him at that time,
MR, HOLLOWELL: May it please the Court, we object
to what he thoughf and we ask that it be stricken.

i ————— {FH‘E*m) URT: It is stiicken.

Q Mr. Hollowell: Are you in the habit of coming to

the aid of police officers 7

them around.

g Well, at the time that you passed this officer
doing nothing but standing there at the door and the driver

sitting in the car, isn't that correct?

A “When it becomes héCegéary;”Vﬁéﬁéﬁé?‘T*?@@rtwerﬁ*"m“%~”m"
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A | haven't been in the habit of being run over before
one was stopped either,

Q You're not answering my questinn: isn't it true that
all you saw was that the man, 0del Brazier, was sitting/in his
car and Mf, McDonald was standing on the outside of Brazier's
car with the door open; that was all you saw whenyou passed,
isn't that right?. Is that right?

-A‘ When | passed?

Q When you passed his cér?

A | saw Brazier sitting there under the steering
wheel of his car.

Q Right, and you saw Mr. McDonald standing on the

ground -
A" He was at the car,
Q Is that right?
He was at the car, the door.
Q 1s that right?
A That's what ] told you.
Q Now, what about that situation, that caused you to

think that the officer needed your presence to assist him in

making the arrest?

A From what happened back up the road.
Q Well, what was it that caused you to think that
the officer could not perform his function?

A I didn't know whether he could or not but that's what

stopped for to see, with what had happened back up the road,
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Q lsee, You stopped to help him arrest this man,
is that right?
A Yes, if it was necessary.
Q0 - And you say that you always, | think your language

was, you generally do that?

A | do.

Q You generally come back and try to help some
officer?

A You can ask any officer in =

Q Excuse me?

A Youcan ask any officer.

THE REPORTER: |cannot report counsel and the

witness at the same time.

"0 Mr. Hollowell: That's right. Now, go shead;
you can do what? |
A You can ask the officers there in town if | don't.

Q This is what you usually do?

A [f they ==

Q Have you ever been a police officer?

A No.

Q You know all of the officers on the police force,

don't you?

A Most of the time | do.

Q And you've been with them from time to time when— —

they make arrests?
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A When they made records?

Q When they made arrests?

A No.

Q | | mean, you say you-generally go and help them

arrest folks?

A At times | have.

Q Yes, voluntarily?

A Yeah.

Q Sometimes you go with them on pick-ups, | méan

at night, when you have nothing to do?

A No, not at night.

Q  Well, in the day time, when you have nothing to do?
A WWEJ]’ | don't ever be that way. | always stay busy,
Q | see; well, you have time to stop to help them—

make arrests?

A {f it becomes necessary,

.Q And you have done this; how many times would you
say this has been done; how many times over this period of
years?

A Well, not too many but at times when it become
necessary, | have,

Q Well, about how many? About how many?

A About how many? |
Q 7?;;, roughly? . e —— %¥;

A Some 8 or 10 times.

d-these are occasi

cers on these
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8 or 10 times asked you?

A No.

Q You volunteered?

A Yes, when it come necessary, just like this time
here did.,

Q And these officers would be able to verify that,
wouldn't they? They could say that you in fact have done
this?

A | feel like they could.

Q And you feel like they would if you asked them?

Well, | think | wolldn't have to ask them,

>

Q You think they would volunteer that?

A | think you could ask them and they would.

Q  And you think they would say the same thing?
A And they would say the same thing.

Q Now, have you told me dverything that you remember
about the incident from the time that yousaw Odell Brazier
pass?

A As necessary,

Q Just a moment, sir, | haven't Fiﬁished the question.

| say, have you told me everything that you remember about

the incident on a Sunday, on a date and a year that you don't
remember?
D | A | said | wouldn't try to remember it.

Q When you saw Odell Brazier go past you and you
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followed him untilthe time that he was apprehended, and every-
thing fromthat time until the time that Odell Brazier was
secure in Mr. McDonald's car and had taken off for the police
station: is that right?  You've told me everything that you
remember about if? |

A I think so.

Q Well, | waﬁt you to think just a second and see if
there is anything that you haven't told us? = Is there anYthing
that you haven't told about what happened at Odell Brazier's
car after youcame up? |s there anything at all?

A Well, the boy was drunk, drinking, drinking heavy.
Odellis boy was drinkiq;héavy when he come up.

.Q How do you know he was driving heavy? You didn't

see him drinking, did you?

A No, 1 didn'trseeihim drink;;g;

Q You aidn‘t smell anything?

A Well, | didn't have time; things were happening too
fast.

Q And you saw him being taken over to the car by
Mr. McDonald, didn't you?

A Yeah.

Q And Mr. McDonald had hold to him and then you helped
put him in the car, you said, isn't thét right?

A Yeah, | was at the car when he was putting him in.

0 You were at the car where he was putting him in.
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And Mr. McDonald pushed him on in there?

A Yeah, and he kicked McDonald, Mr, McDonald when  he

was putting him in the car.

Q i see, and you saw that?
THE COURT: " What was that?
A The Witness: - | said the old man kicked Mr.

McDonald when he was putting him in the car.

THE COURT: Kicked him?
A The Witnhess: Yes sir.

|

{

’ |

Q Mr. Hollowell: Where were you at that time? ' @
i

|

A Side of the car.
Q Outside of the car?. %
() A Yes. |

Where outside of the car? I .

A On the ground.
Q | mean, where in relationship to the cér? Were you ;

on the driver's side or were you onthe other side?
A On the driver's side.

Q On the driver's side; how did he kick him?

A With his foot.
0 Which foot?
A | didn't count the feet.

Q Where did he kick him?
A In the stomach.

Q"fﬁWhereabouts ih‘his stomach?




A
you where

Q
A

Q

A

Q

A
putting hi

Q

A

back seat.

Q

A

Q
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f wasn‘t.~ it wasn't my stomach and | couldn't tell:
abouts but it was in his stomach.

You were on the driver's side?

Yeah, we was all on the driver's side,

A1l on the driver's side?

Yes.

Were you to the front or the rear of the car?

| was on the side, on the front side and he was

min the back seat.

You were on the front side?

| was at the side where he was putting him in the

Well, you said you helped him put him in?

| said | was at the car where he was putting him in.

Well; didn't you help him? You said you helped

put him in?

A

Q

>

> o PO

O

| got the handcuffs out.

Then, you opened the door, didn't you?

Yes.

And then, after you opened the door you stood back?
| was holding the door for him,

You were holding the door for him?

Yeah,

And then, you went and got the handcuffs after that?

At the time, in the meantime.
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Q In the meantime, well, what were they doing in’ the
meant ime?

A They was putting - he was holding himand trying to
put him in the back of the car.

Q Wasn't he already in the back of the car?

A No, he hadn't ever got him in there.
Q He never had gotten him in there?
A He got him in there and he kicked back out.

Q And he kicked back out, how did he kick back out?

A He comé back out; whether he kicked back out or
pulled back out or what, he got back out; and then he put
him in there again.

Q | You don't know whether he fell out or not, do you?
-~ ~A " "1 wouldn't swear he fell out or he jumped out.— —~
Q He jumped out?

A 1 said | wouldn't swear whether he fell out or he

jumped out. He was out.

0 You don't know?
A No.
Q Then, after that - now, this is all you saw at any
time ?
A As far as | remember right off=hand it is.
Q This is everything now?
A At the present it is. S

Q Think again now; was there anything else? . . . Sir?




A

Q
A

| don't remember fresh on my mind right now that there is.

Q

Odell kicked him?

A

Q
A

Q

was he not?

A

oy

> 0o O r O 0 o PO

= O

" Yeah.
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| don't believe right now there was anything else.’
Do you think there will be something later?

| don't think so; there might and might not.
Where was Mr. McDonald at the time that you say

He was on the ground, side the car.

You mean standing on the ground?
And he was standing on the ground at all times,

Who?

Mr. McDonald?

Standing on the ground?

Yes,

And he was at alltimes standing on the ground?
Except when he got in the car to leave.
He never did fall down?

Who?

Mr. McDonald?

| didn't see him if he did,

Do you remember how he was dressed?

Who? I

Mr. McDonald?




coat?

> O b= o

O
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In his uniform,

With or without a shirt; | mean with or without a

1 assume hehad a shirt on.

A coat? |

A coat? | wouldn't say.

You wuldn't say?

No.

Do you know what color his coat and his shirt were?
| wouldn't say.

You don't remember?

No.

But he was standing at alltimes?

Yes.

He was never on the ground, he was never on the
mean other than standing on the ground?
Not as | know of.

REDIRECT EXAMINATION

BY MR, COLLIER:

Q
A

Q
A

couldn't say, but he kicked-him in his stomach. Now, |

Did you see 0Odell kick Officer McDonald?
Yes.
what sort of blow was it?

well now, | tell you the truth, how hard it was |

would say, as | told him, | wouldn't say how hard or where he
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hit him because he kicked him,

Q  Did he kick him off of his feet?

A Well, he jumped back. Now, whether he kicked him
off of his feet or whether he didn't; but seemed like it

was a mighty blow because he moved back when he kicked him.

Q Now, what day was this, you say?
A It was on Sunday.
Q Have you ever seen Officer McDonald arrest Odell

on any other Sunday?
A No, 1 haven't.
MR,HOLLOWELL ¢ 1f it please the Court, whether
he had been seen arrested any other Sunday would not

be applicable here.

== THE COURT:—— Well, he said he-hadn't; never saw

him arrested any other Sunday. Afl right, you may go

down.

RECROSS EXAMINATION
BY MR, HOLLOWELL:

Q One other question, sir: What you really saw was
0dell kick at Mr. McDonald because he jumped back, as you
say, didn't he, and he kicked at the stomach area, isn't that
right?

A He kicked him.

Q0 Did yousee the foot in the stomach or in the

direction of the stomach?
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I wouldn't say -~ he kicked him in the stomach.

A

0  Did yousee his foot in his stomach?

A He moved it back.

Q He moved it back?

A He moved his foot back when he kicked him,

Q Well, | mean, didn't you say that Mr; McDonald

jumped back?
A I didn't say he jumped back.

Q Didn't you say he jumped back?

A | said he was back. Now, whether he. kicked him -~

1 he kicked him back, | reckon,
|

{, Q  Don't you know that you just testified to the

| .

question that was just asked you by Mr. Collier, that Mr.

Don't you know you said that?

b ~——#AcbDonald jumped back?

[ e

: A He jumped back to keep him from kicking him any

.ore, | reckon,

f ‘ * Q You reckon?

The reason he jumped back;he had done kicked him

i

s

P ﬂ

| A
|

; e time and | reckon he jumped back further to keephim
|

om kicking him any more,

What kind of shoes did he have on, do you know?

| g
( A Police shoes, 1 imagine,

Q No, | mean Odell?

A { don't know what he had oﬁ.

\ Q You don't know what'hé Ead”dag
A

No,






